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Court of Appeals of the District of Columbia. 


No. 3043. 

Gideon J. Pillow, Appellant, 
vs. 

Elise T. Shields. 


1 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

Probate. No. 19944. 

In re Estate of Mary E. Pillow, Deceased. 

coJrtas^oifw”.^ GMe0n J ‘ Pi ' l0W ’ res P« ctfuI1 y represent to the 

,*■ a citizen of the United States, and a resident of 
the crty of Washington, District of Columbia, and files this petition 
n o hlS i> 0W - n - nght as herein after set forth. petition 

lata" a says that the above named Mary E Pillow 

late a resident of the city of Washington DktnVt n i , . 10 , w ? 

parted this life upon the 4th day of ^Mav 1913^ at her ** 

CliK“S, t '"Sd* , .S T LS‘ l Ar„t TVn- “•'? - I«4 

together at the Westover ’ PlUow and P^tioner live 


ninth day of March, A D 19 fwi J tetament ' of date the 

herewith ahd prayed to be probated as thel^t T ting is flled 
said deceased. P ed the last will and testament of 

of 4 no Pe S° n proS er buf ^ deCeased died Possessed 
household^effecte, china, and jewelr* SK, RS 
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Dollars ($200) ; that she left money to the amount of about Four 

Thousand Dollars, ($4,000). ... , . . . 

5. Petitioner further says that in and by said will, he is nominated 

as executor of the estate of the said deceased. 

Wherefore the premises considered, petitioner prays. 

1 . That citation, if necessary, may issue against the parties in 
interest, commanding them to appear herein and answer the 
exigencies of this petition. 

2 That said will may be admitted to probate and record as a will 
of both real and personal property, and letters testamentary granted 

thereon to the petitioner, Gideon J. Pillow. 

3 \ n d for such other and further relief as the nature ot this peti- 

tion may require. GIDEON J. PILLOW. 

WILTON J. LAMBERT, 

Attorney for Petitioner. 

District of Colombia, ss : 

Gideon .T. Pillow, being first duly sworn, on oath deposes and says 
that he has read over the foregoing petition by him subscribed, and 
knows the contents thereof, that the matters and facts therein stated 
on his personal knowledge are true, and those stated on information 
and belief, he believes to to true. 


Subscribed and sworn to before me this 21st day of May, A. D. 
1913 

[notarial seal.] GEORGE B. FRASER, 

Notary Public, D. C. 

(Endorsement; Petition for probate of will and letters testa¬ 
mentary. Filed May 23, 1913. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 

3 The petition of Elise T. Shields respectfully represents: 

1 . That she has notice that a certain paper writing bearing 
date the 9th day of March, in the year 1908, has been filed in your 
Honorable Court, as the last will and testament of Mary E. Pillow. 

2. Your petitioner is a daughter of the said deceased Mary E. 
Pillow, and her interest will he injuriously affected by the allowance 
of said pretended will. 

Wherefore, she prays leave to file this her caveat against said will 
and asks that she may be heard thereon before action is taken by 
this Honorable Court. 

And for grounds of objection against said pretended will, she 
charges: 

1. That said paper writing is not the last will and testament of 
said deceased. 

2. That at the time of the execution of said paper writing, if she 
ever did attempt to execute the same, the said Mary E. Pillow was 
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not of sound and disposing mind, nor capable of executing a valid 
deed or contract. 

3. That the said paper writing was executed if at all, under the 
undue influence of the importunities, suggestions and persuasions 
of Gideon J. Pillow and Annie Payne Pillow, or some other person 
or persons and is not the free and voluntary act of the said Marv E 
Pillow. ‘ J 

Wherefore, the petitioner prays: 

1 . 

1st. That said paper writing may be refused probate. 

2nd. That issues may be framed between this caveator and the 
proponents of the will under the direction of the court for a trial 
h y jury in order to determine the allegations of fact bearing upon the 
validity of said will. 

3rd. And for such other and further relief as the nature 
4 of this petition may require. 

And as in duty bound, etc. 

ELISE T. SHIELDS, 

_ Petitioner. 

ARTHUR PETER, 

Att’y for Caveator. 


I, Elise T. Shields, the above named petitioner, do solemnly swear 
that I have read the aforegoing petition by me subscribed and know 
the contents thereof; that the statements of fact therein made as 
upon personal knowledge are true, and those made as upon informa¬ 
tion and belief, I believe to be true. 

ELISE T. SHIELDS. 

Subscribed and sworn to before me this 27th day of June 1913 
[notarial seal.] JULIAN W. WHITING, 

Notary Public. 

2 . 

(Endorsement: Petition. Filed Jun- 28, 1913. James Tanner 
Register of Wills, D. C., Clerk of Probate Court.) 

5 The above entitled cause coming on to be heard upon the 

petition for probate of the paper writing alleged to be the 
last will and testament of Mary E. Pillow, and upon the caveat filed 
thereto, by Elise T. Shields it is by the Court this 29th dav of De¬ 
cember, A. D. 1913, ordered that the following issues be framed for 
trial: 

( 1 .) 

i all t l 1 i® P a P® rw .rjting filed herein of date the 9th day of March, 
1908 the last will and testament of Mary E. Pillow, deceased and 

was the same in fact executed by the said Mary E. Pillow as and for 
her last will and testament? 
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( 2 .) 

Was the said Mary E. Pillow on the 9th day of March, 1908, of 
sound and disposing mind, and capable of executing a valid deed and 

contract? 

(3.) 

Was the paperwriting of date the 9th day ot March, A. D. 1908, 
secured by undue influence practiced upon the said Mary E. Pillow 
by Gideon J. Pillow or Annie Payne Pillow, or both, or any other 
person or persons? 

( 4 .) 

Was the said paperwriting executed as the free and voluntary act 
of the said Mary E. Pillow? 

By the Court: 

WENDELL P. STAFFORD, Justice. 

0. K. 

H. E. DAVIS. 

(Endorsement: Issues framed for trial. Filed Dec. 29, 1913. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

6 Monday, January 24, 1916. 

Mr. Justice Siddons Presiding. 

No. 19944. 

Adm. Doc. 47. 

In re Estate of Mary E. Pillow, Deceased. 

This cause coming on to be heard it is ordered by the Court with 
consent of the Justice holding Criminal Division Number Two (2), 
that the issues in this cause be tried by the jury summoned and now 
in attendance upon that Court; whereupon, upon consideration 
thereof, it is further ordered by the Court that the Caveator, Elise T. 
Shields, shall be Plaintiff, and that the Caveatee, Gideon J. Pillow, 
who is named in the Will as Executor of Mary E. Pillow, deceased, 
shall be defendant, in the trial of said issues: whereupon come here 
as well the (Caveator) Plaintiff, by her attorneys Henry E. Davis 
and Joseph Y. Reeves, as the (Caveatee) Defendant, by his at¬ 
torneys, Wilton J. Lambert and Rudolph H. Yeatman, and a jury 
of good and lawful men of the District of Columbia, to wit: 

Henry F. Lacey, Daniel J. Weyman, Allen S. Johnson, James M. 
Fowler, Jr., William A. Cookman, Joseph A. Reynolds, Frederick 
A. Dodge, Basil C. Wallack, James T. Roland, Joseph Martin, Wil¬ 
liam Catterton, Thomas Palmer, who being duly sworn to try and 
true answers make to said issues, after hearing the evidence in part 
are respited until the regular meeting of the Court tomorrow. 
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Docket Entries. 

1916, Jan. 24. Order that issues be tried by jury in attendance 

upon Criminal Division No. 2. 

“ “ “ Order making Caveator Plaintiff and Caveatee De¬ 

fendant. 

“ “ “ Jury sworn and respited until tomorrow. 

(Endorsement: 1st. Minute Entry. Filed Jan. 24, 1916. James 
Tanner, Register of Wills, D. C., Cierk of Probate Court.) 

7 Memo. —December 4, 1916. Verdict setting aside Will. 


8 Now come the caveatees, by their attorney, and move the 

court to set aside the verdict of the jury rendered in the 
above entitled cause on the 4th day of February, A. D. 1916, and 
grant them a new trial on the following grounds: 

1. The verdict on the third and fourth issues submitted to the 

jury was contrary to the evidence and the weight of the evidence. 

2. The verdict on the third and fourth issues submitted to the 

jury was contrary to law. 

3. For error in admitting certain evidence on behalf of the 
caveator over objection of the caveatees. 

4. For error in excluding certain evidence offered by the caveatees. 

5. For error in refusing to grant certain prayers as offered by the 
caveatees. 

WILTON J. LAMBERT, 

Attorney for Caveatees. 

To Henry E. Davis, Esq., Attorney for Caveator: 

Take notice that the aforegoing will be for hearing on the 11th 
dav of February, A. D., 1916. 

WILTON J. LAMBERT, 

Attorney for Caveatees. 


Service of copy of aforegoing acknowledged this 8th day of 
February, A. D., 1916. 


JOS. Y. REEVES, 
Attorney for Caveator. 


(Endorsement: Motion for a new trial. Filed Feb. 8, 1916. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 


9 Memorandum. 

Long and careful consideration has been given to the grounds 
and reasons advanced for a new trial in this proceeding; and while 
the Court is not entirely free from doubt as to the action that should 
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be taken, the conclusion has been reached that the motion should 
be overruled; and it is so ordered. 

F. L. SIDDONS, Justice . 

June 13, 1916. 

(Endorsement: Memorandum. Filed June 13,1916. James Tan¬ 
ner, Register of Wills, D. C., Clerk of Probate Court.) 

10 Upon motion of the caveator in this case, and upon con¬ 

sideration of the prior proceedings herein, it appearing to 
the court that by the verdict of the jury impanelled to try the issues 
framed herein, the paper writing dated the 9th day of March, A. D. 
1908, purporting to be the last will and testament of the said Mary 
E. Pillow, deceased, was not the last will and testament of the said 
Mary E. Pillow, and the motion of the caveatee for a new trial of 
said issue having been by the court considered and overruled, and 
the same having been duly certified, it is this 29th day of -Tune, 
A. P. 1916, Adjudged, Ordered and Decreed that the said will of 
Mary E. Pillow, deceased, dated the 9th day of March, A. D. 1916, 
be and the same is hereby refused probate and record as to both 
real and personal propertv as the last will and testament of said 
Mary E. Pillow, deceased. It is further ordered that the said 
caveator recover her taxable costs against the caveatee. 

Bv the Court : 

WALTER I. McCOY, Justice. 

From the above decree, the caveatee, Gideon J. Pillow’, notes an 
appeal in open court to the Court of Appeals which is allowed and 
the bond for costs on appeal is fixed for One Hundred dollars 
($ 100 . 00 ). 

WALTER I. McCOY, Justice. 

(Endorsement: Order denying probate of w’ill and appeal there¬ 
from. Filed Jun. 29, 1916. .Tames Tanner, Register of Wills, D. 
C., Clerk of Probate Court.) 


11 Memorandum. 

Appeal Bond of $100. filed and approved July 17, 1916. 

12 Memo. 

Bill of exceptions filed and submitted August 14, 1916, time 
within which to file transcript of record in appeal extended from 
time to time to December 13, 1916. 

13 Memorandum. 

Bill of Exceptions signed December 12, 1916. , . 
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Assignments of Error. 


The Court erred as follows: 


I. 


" In permitting the witness Elise T. Shields to testify as to the 
manner in which she was supported in March, 1899, and how she 
received her support. 

II. 


In permitting the witness to testify as to the incident with reference 
to the Thirtv Dollars extra in monev which occurred in March, 
1899. 


III. 

In permitting the witness Shields to testify as to the use of 
insurance money she received. 


IV. 

In admitting in evidence letter signed by Mary E. Pillow, dated 
1903, marked Exhibit One, with postscript. 

V. 

In admitting in evidence testimony as to circumstances under 
which the witness Shields came to know her mother had made a 
will. 


VI. 

In permitting in evidence check for $50. made payable to Annie 

2 

Payne Pillow. 

vn. 

In permitting the witness Shields to testify the reason given by 
Gideon Pillow^ for ordering her out of the Clifton Street House. 

VIII. 

In permitting the witness to testify as to the incident connected 
with her mother’s devotion v T hen on the death-bed. 

15 IX. 

In permitting the witness Shields to testify as to her mother’s 
feeling towards her son John. 
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X. 

In permitting the witness Wells to testify with reference to the 
transaction that took place in February, 1903, in which Mrs. 
Shields was a party. 

XI. 

In permitting the witness to testify as to the conditions under 
which he left the Clifton Street House. 

XII. 

In refusing to permit the witness Gideon Pillow to testify as to 
statements of Mrs. Shields to the effect that her mother was a convert 
to the Catholic Church. 

XIII. 

In permitting the witness McCullough to be interrogated as to his 
personal relations with Miss Pillow. 

XIV. 

In refusing to permit the witness Gideon Pillow to testily as to 
his advice to his mother in reference to the paper dated February 

3 

24, 1908, at Benton, Louisiana, and also to testify as to the action 
of the said Pillow in taking the holographic will to be redrafted, 
which was the result of something in a letter. 

XV. 

In refusing to admit in evidence the letter dated May 24, 1909. 

XVI. 

In admitting in evidence letters dated February 14, 1916, and 
February 22. 

16 XVII. 

In refusing to admit in evidence a letter dated November 19. 

XVIII. 

In refusing to grant caveatee’s fourth, fifth and eighth prayers. 

* WILTON J. LAMBERT, 

RUDOLPH HL YEATMAN, 

Attorneys for Caveatee . 
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(Endorsement: Assignment of errors. Filed Dec 17 1916 

James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 


17 


Designation of Record. 


1 he Register ol \\ ills will include in the transcript of record 
on appeal in the above entitled cause, the following papers and 
memoranda: 

1. Petition for probate of Will filed May 23, 1913. 

2. Caveat of Elise T. Shields, filed June 28, 1913. 

3. Order framing issues filed December 29, 1913.* 

..p .O^er that issues be tried by jury in attendance upon Criminal 
division No. 2, filed January 24, 1916. 

Memo: Verdict of jury setting aside will on Februarv 4 1916 

5. Motion for new trial filed February 8, 1916. 

6. Order overruling motion for new trial on January 13 1916 

7. Order denying probate of will on June 29, 1916. 

Memo: Appeal bond of $100. filed and approved July 17, 1916 
Memo: Bill of exceptions filed and submitted August 14, 1916 
time within which to file transcript of record in appeal extended 
from time to time to December 13, 1916. 

Memo: Bill of exceptions signed December 12th, 1916 

8. Assignments of error. 

9. This designation of record. 

WILTON J. LAMBERT, 
RUDOLPH II. YEATMAN, 
Attorneys for Caveatee-Appellant. 

(Endorsement: p^ignation of record. Filed Dec*. 7, 1916. James 
Tanner, Register of Wills, D. C., Clerk of Probate Court,) 
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Form No. 94. 


Supreme Court of the District of Columbia, Holding a Probate Court. 
District of Columbia, To wit: 

y J ames Tanner, Register of Wills for the District of Columbia 
Clerk of the Prohate Court, Do Hereby Certify the foregoing pages 
numbered from 1 to 17, inclusive, to be true copies of the originals of 
certain papers on file in the office of the Register of Wills Clerk of 
the Probate Court, in case No. 19,944 estate of Mary E. Pillow de¬ 
ceased wherein Gideon J. Pillow is appellant, and Elise T Shields 
is appellee the same constituting a full, true, and correct transcript 
of record of proceedings had m said cause according to the Designa¬ 
tion of counsel filed therein and made a part hereof. S 

I Farther Certify, That the bond for appeal, in the penalty of 
One Hundred dollars was duly filed by said appellant, and approved 
by said Court on the 17th day of July, A. D 1916 

2—3043a 
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In Testimony Whereof, T hereunto subscribe my name and affix 
the seal of the said Probate Court, this 11th day of December, A. D. 
1916. 

[Seal Supreme Court of the District of Columbia. 1 

JAMES TANNER, 

Register of Wills for the District of Columbia , 

Clerk of the Probate Court. 

19 In the Supreme Court of the District of Columbia, for the 

Probate Court, 

Administration. No. 19944. 

In re the Estate of Mary E. Pillow, Deceased. 

Bill of Exceptions. 

Be it remembered, that the above entitled cause came on for hear¬ 
ing on the issues framed herein, before Mr. Justice Siddons and a 
jury, on the 24th day of January, 1916, said issues having been 
certified for trial before criminal court No. 2. 

Thereupon the caveatee offered evidence tending to show that, the 
will of Mary E. Pillow was duly executed in accordance with the 
law. whereupon said will was offered in evidence and reads as fol¬ 
ios: 

I. Mary E. Pillow, of the City of Washington, in the District of 
Columbia, do hereby make and' declare this to he my last will and 
testament, hereby revoking all former wills made by me. 

1. I give and bequeath to my daughter, Mrs. Elise T. Shields, the 
sum of one dollar ($1.00). My reason for not making this bequest 
larger is that she has received more from me during my lifetime than 
my other children hereinafter mentioned. 

2. I give and bequeath to my grandson, John R. Shields, the 

sum of One Hundred Dollars ($100.00), said sum to be for 
20 his exclusive use and benefit. 

3. All the rest of my property, now possessed or hereafter 
acquired, of whatever nature, real or personal, and wherever situ¬ 
ated. I hereby give, devise and bequeath to my two children, Annie 
Payne Pillow and Gideon J. Pillow. 

4. I hereby nominate my son, Gideon J. Pillow, executor of this 
will, and authorize him, at such times and places as may be deemed 
proper, to sell and make proper conveyance of both real and per¬ 
sonal property, as necessary or proper to carry out the provisions of 
this will and to give effect to same. 

In witness whereof, I have hereunto set my hand and seal this 

ninth dav of March A. D., 1908. 

(Signed) MARY E. PILLOW, [l. s.] 
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n a boye instrument composed of one sheet of paper, was, this 
9th day of March, A. D., 1908, signed, sealed and published by 
Mary hi. 1 lllow, as her last will and testament, in the joint presence 
of the undersigned, the said Mary E. Pillow then being of sound 
mind and free from any constraint or compulsion; W hereupon we 
being without any interest in the matter other than friend and 
being well acquainted with her, but not members of her family, im¬ 
mediately subscribed our names hereto, in the presence of each other 
and of the testator, for the purpose of attesting said will, as she re¬ 
quested us so to do. 

MARY E. LANGTREE, 

P. O. Address: 1727 Lamont St., Washington, I). C 

MARTA F. BAILEY. 

P. 0. Address: .1212 f crotont Are., Washington, D. ( Y" 

Thereupon the caveator, Elise Trigg Shields, to maintain 
the issues on her part joined, took the stand in her own he- 
half and testified, among other things, that she and her mother 
and the caveator, Gideon J. Pillow, and Anna Payne Pillow, the 
half brother and half sister, moved to a house in Riverdale, Mary¬ 
land, and lived there'together until the year 1899. and was asked 
the following question: 

“Q. What happened in March 1899? “A. 1 went to have lunch 

with my sister-in-law- 

‘‘Q. How were you being supported at this time? After vour 
husband’s death?”' J 

To which question counsel for the caveatee objected on the ground 
that the testimony called for was irrelevant and had no bearing on 
tbe issues made, and did not tend to prove anything in issue herein. 
The said objection was then and there overruled, to which action of 
the Court in overruling the said objection, counsel for the caveatee 
then and there excepted, which exception was duly noted upon the 
minutes of the court. And the witness answered: 

1 A. By my sister-in-law, Mrs. Wheatley, who gave me $30.00 
a month. My mother’s family occupied the house and furniture. 

I paid $lo,00 a month, and they used the house and furniture.” 

Thereupon the witness was asked the following question : 

“Q- How were you receiving this $30?” 

To which question counsel for the caveatee objected on the ground 
that the same was not pertinent to the issues involved herein, and did 
not tend to prove the said issues; but the Court overruled 
the said objection, to which action of the court counsel for the 
caveatee excepted, which exception was then and there noted 
upon the minutes of the court. The witness answered: 

“A. Mrs. Wheatley usually sent it in checks or post office order. 
l went to Mrs. Wheatley’s home for lunch and she gave me the $30 
extra to buy some spring clothes.” 

Witness further testified that $30. extra were given her in money 
with which to buy some spring clothes, and that she ' i, • 
and put it in the closet and when she went to get it is was not in her 
pocketbook and she asked her mother for it. 
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Thereupon the following occurred: 

“Q. What you are about now to relate between your mother an a 
yourself, did you communicate to your brother Gideon?” A. I 

asked Gideon.” . . 

“Mr. Lambert: l object to the conversations held not in trie pres¬ 
ence of both.” 

“The Court: Objection overruled.” 

Thereupon the witness was asked the following question• 

“Q. You asked your brother Gideon about the money? A. My 

mother asked about the money and I went to Gideon about it and 
he said he had used it to pay interest on a note he owed to Homing. 
He would not give it to me and suggested that 1 get another 
and if I made any outcry about it he would take my mother and 
leave me there.” This occured in March, 1899. 

23 Thereupon counsel for the caveatee moved to strike out 

all of this answer on the ground that it was irrelevant and 
immaterial to any issue in the case, to which action of the Court in 
overruling said motion, counsel for the caveatees then and there 
excepted, which exception was duly noted upon the minutes of the 
court And the witness was permitted to further testify that Gideon 
«aid he would take his mother and leave her there, and that he did 
so, and that her half sister remained with her because she was with¬ 
The witness further testified that in 1903, when her house in 
Riverdale burned down, she collected the insurance money. There¬ 
upon she was asked the following question: 

“Q. Mrs. Shields, what did you do with the money you got as 

insurance on your house?” , , n . 

To which question counsel for the caveatee objected, but the Gourt 

overruled said objection. The witness thereupon testified that her 
house was covered by a mortgage for one thousand dollars, that be¬ 
tween the time she collected the insurance on the house in bebru- 
arv. 1903, she had a bank account at the Riggs Bank and one with 
the Washington Loan & Trust Company; that the mortgage came 
due in February, 1903, and that she had saved enough to pay off the 
mortgage, and that her mother, in writing, asked her not to pay the 
mortgage off. All of this was under the last mentioned exception. 

Thereupon the witness identified the handwriting of her mother 
to a letter shown her. and the handwriting of Miss Pillow in the 
postcript, which letter was offered in evidence and objected 
24 to on the grounds that the line of inquiry was too remote to 
the issues involved herein and not pertinent thereto, which 
objection was overruled, to which action of the Court counsel for the 
caveatee excepted, which exception was then and there noted upon 
the minutes of the court, and the said letter l>eing offered in evidence, 

read as follows: 
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“(Exhibit 1.) 

(1903.) 

My Dear Child: I write to ask you to do me a favor—and that 
is not to draw your money out of the hank today—but let it remain 
in bank for 30 days. T have made arrangements for your mortgage 
with Building & Loan. T will pay interest and cost of getting the 
$500.00 extra. I fear 1 will he pressed by Duckett & Dent on the 
first of March. Mr. Wells has $700.00, but I need $1100.50 to take 
up the mortgage. I am going to try & get the eleven Hundred & 
fifty without calling upon you, and if T do you can at any time pay 
the $500.00 to the Building & Loan. You will lose nothing by this 
delay as I will pay interest and cost of getting & it will he a great 
relief to my mind. Under no circumstances would 1 accept a loan 
from you without doubly securing you. 1 will if T have to get any 
money from you give you my diamond rings with mortgage on land. 
Please my dear child don’t refuse me this favor. T fear everything 
from Duckett & Dent and I wish to feel I am not in their power. T 
may never use vour monev hut if vou will leave it in hank for 30 
days T will never forget the kindness and will return it two- 

25 fold. Don’t refuse me this favor. I believe T will die if you 
do not stand by me as T have requested. 

I feel you will do as T request and I thank and bless you for it. 

Your devoted Mother. 

MARY E. PILLOW. 

(P. S.)—You need not loan the money on Mamma’s property if 
you think it not wise. The paying the interest by us is intended as 
no.” 

Thereupon the witness further testified that she first knew that 
her mother had made a will on February 13, 1912. The witness was 
thereupon asked the following question: 

“Q. Under what circumstances did you know that?” 

To which question counsel for the caveatee objected on the ground 
that it was irrelevant, and that any conversation with Miss Pillow 
would not be competent evidence on the issues involved herein, but 
said objection was overruled by the Court, to which action of the 
Court, counsel for the caveatee excepted, which exception was then 
and there entered upon the minutes of the court, and the witness was 
permitted to testify that Miss Pillow came to the post office to ask 
her to loan her $50., which she refused to do, stating that Miss Pil¬ 
low had not been friendly to her; that evening she went to see her 
mother who asked her to lend the money, and while there Miss 
Pillow came into the room and she repeated in front of her mother 
her conversation with Miss Pillow, namely, that she would not 

26 lend it to her because she was not friendly, and her mother 
said, “Payne is your friend and always has been your friend, 

and I will prove it. When I came back from Louisiana, Payne and 
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Gideon induced me to make a will cutting you out. I did not think 
it was anything, because I did not have anything, hut when I had 
this accident, and it looked like I would get something, I cried and 
carried on and asked Gideon to destroy the will. Gideon would 
not do it. and I carried on so Payne got the will from Gideon s trunk 
and tore it up. Now, you can see she is your triend ; that I ayne 
said. “I did it. I did not, think that will was fair”; that witness gave 
Payne a check for $50. 

Thereupon a check for $50., made payable to Anna Payne Pillow, 
endorsed by the latter and signed bv the witness was offered in evi¬ 
dence and read to the jury over the objection of counsel for the 
caveatee, upon the same grounds as given in the last objection set 
forth herein, which objection was overruled by the Court and ex¬ 
ception was then and there taken and duly noted upon the minutes 


of the Court. 

Thereupon the witness testified that in May 1908, she and her 
son were ordered out of the Clifton Street House, where they had 
been living, by Gideon Pillow’. The witness was then asked the 
following question: 

‘*Q. Did he assign any reason for it”? 

To which question counsel for the caveatee objected, and the 


witness testified * 

“A. I endorsed a note for my mother for $100. to W. T. Taylor 
& Company. They promised to pay the note, but they had not 
paid, and they had gotten judgment in Maryland against 
27 me for the note. When I went to renew’ the mortgage on 
my house in Riverdale. Mr. Duckett wrote me he would not 
do it because the judgment had to l>e satisfied before anyone would 
lend me money. I asked my sister. Miss Pillow’, about it, and re¬ 
minded her of the promise to pay the note and she said Gideon 
handled all of her affairs and mother’s affairs, and that I must see 
him. I then went to Gideon’s room and asked him to come and 
see me before he went to work. He did that. I told him the 
circumstances and asked him to pay the note, that T was getting 
only $55. a month and could not pay it. He told me he would 
not pay it, but to put another $100. on the house, on the mortgage 
and run it. 1 told him I did not own the house. He said he long 
wanted an opportunity to order me and my child out of the house, 
and that T had to go and go at once. My mother heard the racket 
and Gideon took her bv the arm and led her back out of the room 


after she had come down there. I dressed and w’ent dow’n stairs 
to get some breakfast before going to w r ork w’ith my son. While 
we were there my mother came down stairs and said I would have 
to leave the house, but she would see that the $100. w^as paid. When 
w T e were talking Gideon came dow n stairs w ith Payne and told Payne 
to take mother aw’av. T made an appeal to Mamma not to allow’ 
Gideon to order me from the house, that T was as much her child 
as he. While T was doing this, Miss Pillow T struck me. Miss Pillow 
led mother up the steps, and Gideon stopped her at the top of the 
steps and said, T knew r you had to go’. My mother went up the 
steps crying.” This was in May, 1908. 
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28 “By Mr. Davis: 

Q. Mrs. Shields, from your first knowledge of your mother, what 
was her religious affiliation? A. She w r as a Roman Catholic. 


Mr. Lambert: I object. 

The Court: What is the object? 

(Discussion). 

The Court: * * * I think in view of this situation, I will 

admit the answer. 

Mr. Lambert: I wish to note an exception. 

Mr. Davis: I understood my brother to withdraw his objection, 
and now’ he is asking an exception. 

Mr. Lambert: I will withdraw' it. Bring it all in. We want it 
all. 

Mr. Davis: You have been running to meet it, and have met 
it half way. 

Mr. Lambert: No; 1 overtook it.” 


^ I hereupon the witness testified that her mother was a Roman 
Catholic; that she has always been an Episcopalian; that her 
mother’s second husband w T as General Pillow, w T ho was a Protestant, 
but that they were married by the Catholic Archbishop in her home 
in 1872. 

rhereupon the witness was asked the following question: 

“Q. Was there any incident connected with your mother’s de¬ 
votion w T hen on the death-bed?” 

To which question counsel for the eaveatee objected, which ob¬ 
jection was overruled, to which action of the Court the eaveatee ex¬ 
cepted, which exception w r as then and there duly noted upon 
the minutes of the Court. The witness answered: 

“A. Friday I asked Gideon to allow me to send for a 
Catholic Pnest to see my dying mother and he refused. He said 
lf I did he would put him out of the apartment; the next day, Sat¬ 
urday, I stayed alone with my mother; T took the Catholic prayer- 
book from her wardrobe and read it to her; she asked me to read 
to her the prayers for the sick and dying all day Saturdav; she said 
to get Lizzie’s prayer-book, her sister, in the wardrobe.” 

Thereupon the witness further testified that Anna Payne Pillow' 
and her brother Gideon are still identified with the Epiphanv 
Church, of which Dr. Randolph H. McKim is Rector. The wit¬ 
ness was then asked the following question : 

Q* was your mothers feeling tow ? ard your son John?” 

ro which question counsel for the eaveatee objected on the ground 
that John was not a caveator and not an heir, but said objection 
was overruled by the Court, to which action of the Court counsel 
tor the eaveatee excepted, which exception was then and there noted 
upon the minutes of the court. The witness replied “My mother 
was a devoted grandmother.” In further reply witness testified 
that she evidenced that by her everyday affection. 

FYirther to maintain the issues on her part joined, the caveator 
offered and gave evidence tending to show as follows: 
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In preparation to meet and pay off an encumbrance upon cer¬ 
tain real estate owned by her, she had saved and accumulated in 
the Riggs National Bank and the Washington Loan and 

30 Trust Company, each of the city of Washington, District 
of Columbia, two certain sums of money aggregating, to-wit, 

one thousand dollars ($1000.), and being about to meet and pay 
off the said encumbrance in, to-wit, the month of February, 1903, 
she received the letter, (Exhibit 1 hereinbefore) the body thereof 
being in the handwriting of the decedent and the postscript thereto 
in the handwriting of caveators half sister, Anna Payne Pillow. 

Upon receiving the said letter the caveator informed the decedent 
that she, the caveator, intended nevertheless to pay off the said en¬ 
cumbrance, and to that end had an engagement at premises No. 
913 F Street N. W., in the city of Washington, in which was the 
office of the Hyattsville Building and Loan Association. The de¬ 
cedent said that she would go with the caveator to the office and 
said it would facilitate the matter for caveator to give an order for 
her bank books and checks to the caveatee and let him go to the 
banks and find out what caveator bad, and caveator agreed and 
gave orders accordingly to caveatee with the understanding that 
he was to go to the banks and find out how much money caveator 
had therein, and meet her and decedent at 913 F Street with the 
bank books and cancelled checks. While caveator and decedent 
were at 913 F Street N. W., decedent renewed her suggestion that 
caveator borrow from the Building and Loan Association, and 
leave the money in the banks, which caveator again de- 

31 dined to do. Caveator thereupon gave the representative 
of the holder of the encumbrance two checks, one for four 

hundred dollars ($400.) on the Washington Ix>an and Trust Com¬ 
pany, and one for six hundred dollars ($600.) on the Riggs National 
Bank, and he left the office and came back and told caveator she 
had Twenty-five or thirty dollars in the Washington Loan and Trust 
Company, and two dollars in the Riggs National Bank, whereupon 
caveator became hvsterical and fainted and decedent left her in 
the office alone. Caveator then went to decedent’s house and went 
immediately to caveatee, whom she denounced, and asked for the 
bank books and checks and he said he would not give them to her, 
that she talked too much about her money, and that he would not 
give her the bank books and checks. The caveator then went down 
stairs to find decedent and her half sister met her, the caveator, in 
the hall and ordered her out of the house and she left. Afterwards 
caveatee and her half sister avoided caveator and caveator did not 

have anv conversation with either caveatee or her half sister about 

•/ 

what had become of the monev she had in the banks. 

c’ 

She, caveator, did not draw out of the banks the money she had 
placed there. 

Thereupon the caveator called to the stand Charles A. M. Wells, 
a lawyer living in Hyattsville, Maryland, with offices in Washing¬ 
ton, D. C., who testified that he was connected with the Hyattsville 
Building & Loan Association, and was asked the following question: 
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• S’ We 8X6 in q uiriu g about a transaction that took place 
ln February 1903 — some thirteen years ago, that is — to 
which Mrs. Shields was a party, in the office of the company 
or your office on F Street between 9th and 10th. Have you anv 
recollection ot that occurrence, with reference to listing a mortgage 
on her property in Riverdale?” 

Thereupon counsel for the caveatee objected to the witness tes¬ 
tifying as to what occurred at that time upon the ground that it 
was irrelevant, did not tend to prove any issues in the case and 
was not competent for any purpose, which objection was overruled, 
to which action of the Court counsel for the caveatee excepted which 
exception was then and there duly noted upon the minutes’ of the 
court, and the witness testified that Mrs. Shields came to his office 
in connection with the encumbrance on her property at Riverdale 
which had not been removed; that she started to give him a check 
tor the money and he either went around to the Washington Loan 
i , st Company, or sent a messenger, and the result as to the 

check was she had no money there, and she had hysterics in the 

office. And lie was impressed by only one happening — that she 
went down on her knees to him at that time and was very distressed 

th , 1S lnoney > that they afterwards obtained a loan 
he ^ the , BlIlldln g As80cl ation for her, and in connection with that 

further M at the ° ffice ’ but he does not recall anything 

ou^lTofMr C Welf’ el m°f r the caveatee Renewed his motion to strike 
out all ot Mr. Wells testimony as irrelevant and immaterial and ns 

not tending to prove anything in relation to the issues in the case • 

OO b . lt t ' ai< ’ m ° tlon w «s overruled by the Court, to which action 

3d of the Court counsel for the caveatee excepted, which excep- 

the court°“ " aS ’ en an<3 th6re duly n0ted upon the minutes of 

Thereupon Elise Trigg Shields resumed the stand and in the 
course of her re-cross examination testified that she never made anv 
accusation against her mother that the latter had taken her money 
without her consent or without her knowledge; that die did file n 
suit against her mother in the Circuit Court of Prince Geor<>e Count v 
n which she sued her mother for divers sums of m™ e Taggregat' 
mg a thousand dollars, all of which was on deposit to he? credit 
^d belonged to witness; $600. w'as in the Riggs National Bank 

Washington, D. C„ and $400. in the Washington Loan i Tmsl 

Company , alleging that at divers times in the past three vears ill 
of this money was withdrawn from said bank by her mother Man 
E. Pillow, without her knowledge or consent. ' ’ ary 

caveatee arffi 1 testified^hait he a'menfber of'tl “ i"' 1 '"^ for the 
with the Pillows until some time in November 1907 •'thnMt '?° lned 
hold consisted of Mrs. Pillow, Gideon her son Anna PavnfpXw 
her daughter, and John Shields her grandson • Ar^ 1 ?•’ 

‘° e “tsr "'“ hin8 *°" 
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Street house; that Mrs. Pillow and Mrs. Shields seemed to be get¬ 
ting along fairly well but at different tunes they had a few words, 
and in one instance they had quite a little scene, and Mrs. Pillow 
went upstairs in quite a nervous state; this scene took place in the 
parlor of the house on Clifton Street and he noticed that Mrs. Shields 
was very saucy to her mother and the latter got very nervous; he 
did not know what the trouble was about; Mrs. Shields was 


M very offensive to her mother. 

On cross> examination the witness testified that he ana 
John did not have any difficulty and that he does not remember 
that he and John had some words about something and he wanted 
John to apologize, or that he told Mrs. Pillow, his grand-mother, 
if he did not apologize he would leave the house, and witness further 
testified that he did not as a result of any such conversation leave 
the house; denies that he had any difficulty with John, and that 
so far as he knows, he is on speaking terms with him now. 


'pfjgrginxm the caveator called to the stand John R. Shields. Jk., 
who testified that he knew the witness, Daniel N. Clark; thereupon 

the witness was asked the following question: .... , 

“Q Do you remember the condition under which he lelt there 

(referring to the house on Clifton Street) ?” 

To which question counsel for the caveatee object ion on the 
grounds that it was not material, and the testimony is not permis¬ 
sible to contradict a witness, which objection the Court overruled, to 
which action of the Court counsel for the caveatee then and there 
excepted, which exception was noted upon the minute:* of the court. 
Witness thereupon testified as follows: 

“There was a dispute between Mr. Clark and I. I was a small 
bov. Mr. Clark demanded me to apologize and I refused, and Mr. 
Clark went to Mrs. Pillow.” He did not hear Mr. Clark state to 
his grand-mother that he was going to leave; that Mr. Clark told 
his grand-mother that if he did not apologize he would leave the 

house. 


35 Further testimony was offered by the caveator in support 

of the issues on her part joined. 

Thereupon the caveatee offered testimony in support of the issues 
on his part joined, and during the course of the same the following 

occurred. 


Gideon J. Pillow was called to the stand and testified that he 
could tell the faith his mother was raised in from what she told 
him, that is when she was a girl. Thereupon the witness was asked 

the following question: 

“Q. Was she or not originally a Catholic r 

Which question was objected to on the ground that the witness 
could not answer. Thereupon the witness testified that he had 
heard Mrs Shields tell in the presence of the family that she was a 
convert from the Catholic Church, to which testimony objection 
was made bv the caveator, and the counsel for the caveatee there- 
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upon offered to prove that on several occasions, in the ordinarv 
famdy discussions and talks Mrs. Pillow stated that she had not been 
a Catholic when she started in life, but was a convert to that, as sub¬ 
sequently she was to the Episcopalian faith, but the court sustained 
the objection to this offer of proof, to which action of the Court 
counsel for the caveatee excepted, which exception was then and 
there noted upon the minutes of the court. 

Witness further testified that his mother went to Louisiana some¬ 
time in the winter of 1908 alone; that she remained away about six 
weeks and neither he nor his sister went down there with her; 
dO and while in Louisiana she sent a letter, dated February 24, 
1908, at Benton, Louisiana which letter was in her hand¬ 
writing entirely and signed by her; that there was inclosed in said 
letter paper dated February 24, 1908, at Benton, Louisiana; he has 
not the letter; thereupon the said paper writing was offered in evi¬ 
dence, and reads as follows: 

“Benton, La., February 24, 1908. 

T make this my last will and testament, revoking all others. I 
give to my daughter Mrs. Elise T. Shields $1.00. My reason for 
cutting off my daughter is that 1 have given her more than my other 
children, and also for the reason that she has been most unkind and 
cruel to me. 1 give One Hundred Dollars to my grand-son John 
R. Shields, to be used for his benefit alone. And the remaining 
property I have, both real and personal, I give jointly to my two 
children, Annie Payne Pillow and Gideon J. Pillow. 

MARY E. PILLOW.” 

Thereupon to further maintain the issues on his part joined, the 
caveatee offered as a witness, Dr. Samuel L. McCullough, who testi¬ 
fied as to the friendly relations existing between Mrs. Pillow’ and 
her children, Gideon and Payne, and the apparent unfriendliness 
existing between Mrs. Pillow and her daughter Mrs. Shields. On 
cross examination witness testified that he called on Miss Payne 
Pillow' at her home in Washington. Thereupon the witness w'as 
asked the following question: 

“Q. I mean, called on her particularly; not as a mere 
37 visitor at the house? A. T did.” 

“Q. How t often?” 

Thereupon counsel for the caveatee objected on the ground that 
it was irrelevant and injecting incompetent testimony into the case 
which tends to confuse the jury, and counsel for the caveator an¬ 
nounced that he intended Jo prove that the witness addressed Miss 
Pillow representing himself to be a single man, when, as a matter 
of fact, he was a married man with a family, and Mrs. Shields ac¬ 
cidentally discovered the fact from a remark made by a woman in 
her presence and she disclosed the fact w'hen he w 7 as visiting at the 
house, her mother and Miss Pillow and Mrs. Shields being present, 
and he was forbidden the house, and this evidence would explain 
his attitude toward Mrs. Shields. The Court overruled said objec- 
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tion, to which action of the Court counsel for the caveatee excepted, 
which exception was then and there duly noted upon the minutes 
of the court, and under said exception witness was permitted to 
testify as follows: that he and Miss Pillow were dear friends, that he 
visited Miss Pillow as a suitor; that he was not a married man with 
children at that time; that he had a divorce when he visited her as 
a suitor; that he was separated from his wife when he visited her, 
that he told her all that, however, either on the first or second visit 
that he made; he remembers the occasion, one evening in the Spring, 
when he was in Washington visiting at the house on Clifton Street, 
with Miss Pillow in the parlor, when Mrs. Shields came into 
MS the room and when in his presence and that of Miss Pillow 
and that of Mrs. Pillow, mentioned his family, but she never 
mentioned the fact that he was a married man; she said she had 
met somebody who knew his family; did not say his wife, Miss 
Pillow did not show a great deal of distress at that disclosure, nor 
shriek with surprise, nor forbid him the house thereafter; he did 
not call at Mr. Ralph’s house after having made this alleged dis¬ 
closure to Mrs. Shields; he knew Mr. Ralph and saw him after this 
occurrence, but never talked to him about the matter. 

Thereupon the witness Gideon J. Pillow resumed the stand, 
and was referred to the paper dated kebruary 24, 1908, at Renton, 

Louisiana, and asked the following question : 

“Q. Did you not advise her that it was not in legal form (reter- 

ring to his mother) ?” . . . , . 

To which question — was made, which objection was sustained, to 

which action of the Court in sustaining said objection counsel for 
the caveatee excepted, which exception was then and there duly noted 
upon the minutes of the court, and counsel for the caveatee offered 
to prove bv the witness that he advised his mother that it was not 
in legal form and that he would have it put in legal form. 

Witness further testified that when he received the holographic will 
he thereupon wrote a letter to his mother in Louisiana, and when lie 
received a letter back in response to the one he wrote, he took the 
holographic will to a young gentleman from Detroit who was work¬ 
ing in the Department. Thereupon witness was asked the following 

question: . , , 

89 “Q. Was it on account of anything she had wTitten or sug¬ 

gested or asked you to do in the letter that she sent back in 
answer to your letter, that you took that will or holographic will to 

that gentleman?’’ . , ... , . ,. 

To which counsel for the caveator objected which objection was 

sustained bv the Court, to which action of the Court counsel for the 
caveatee excepted, which exception w’as then and there duly noted 

upon the minutes ol the court. , , . 

Thereupon counsel for the caveatee offered to prove that the witness, 

in pursuance of instructions received in a second letter from his 
mother, took the holographic will to the attorney to be redrafted, 
that is, that this act of his was caused by something that was in the 

letter. 
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Thereupon counsel for the caveatee offered in evidence the follow¬ 
ing letter, after having duly identified the same, which was found 
within an envelope marked “not to be opened until after death.” 

“1464 Clifton Street, 
Washington, D. C., May 24, 1909. 

This is to certify, that 1, Mary E. Pillow, after the death of Mr. 
John R. Shields, attended to the business of Mrs. Elise T. Shields and 
at her request did sign checks for money, never dreaming this was 
an wrong or that my daughter would deny giving me this authority. 
She sued me in the Maryland Courts, charging me with forgery and 
theft and in order to stop the suit T had to give her my equity 

40 in my Maryland property. She would not accept the money 
for the checks 1 had signed but demanded my interest in 

this Maryland property which t gave her. When I was on a visit 
to Mrs. Shields at Hyattsville, Maryland, Mr. Shields borrowed the 
money 1 had for my expenses back to Louisiana. He was not able 
to pay me and he gave me a few pieces of his wife’s jewelry, telling 
me to pawn them in his wife’s name and give him the pawn ticket. 

I got ten dollars on the jewelry and he paid me $60. I gave Mr. 
Shields the pawn ticket and he had it in his possession when he died 
and Mrs. Shields got the ticket. She knew this and vet she sued me 
as alleged thief. The money Mrs. Shields had in bank was from 
the burning of her house. Mr. Shields left her penniless and T 
supported her and her child for years. She invested the money she 
got from the burning of her home in rebuilding it. She extorted 
every dollar T had and left me dependent upon my other children, 
Annie Payne Pillow and Gideon J. Pillow, who have been most 
kind and generous to me. Mrs. Shields from the time of the filing of 
the lawsuit until the present time has persecuted me most cruelly, 
never sparing mv feeling and giving wide circulation to my being a 
thief and forger. 

Mv interest in the property she unjustly took from me is more 
than I can give more than I can give either of mv Pillow children, 
and in view of this fact and the great mortification she gave me in 
branding me a forger and thief, T have not given her anything in 
my will. Tlie anguish and the sorrow she gave me no one but 

41 God knows and T cannot reward such brutal treatment as 
that from my own child. 

I make this statement as my dying declaration, knowing it will 
not be long before T must account to God for my acts on earth. I 
forgive my unnatural child and have longed to fold her to my 
hreast and shelter her, but she would not — (me) always abusing 
me and accusing me of crime. 

MARY E. PILLOW, 

Widow of Genl. Gideon J. Pillow ” 

Counsel for the caveator objected to the same, which objection 
was sustained by the Court, to which action of the Court in sustain¬ 
ing said objection counsel for the caveatee excepted, which exception 
was then and there duly noted upon the minutes of the court. 
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Thereupon without waiving objection by the caveatee as to the 
relevancy of the testimony, it was agreed that if the Reverend Dr. 
McKim, Recor of the Epiphany Church of this city, were present 
he would testify that Gideon .T. Pillow was confirmed April 5, 1903; 
that Mrs. Elizabeth Pillow was confirmed April 5, 1905, and died 
May 4, 1913. and that Miss Anna Payne Pillow was transferred 
from the Episcopal Church in Hyattsville. Maryland, to the Epiph- 
anv Church here on March 24, 1914. 

t/ 

Thereupon the witness Gideon J. Pillow resumed the stand and 
testified that the first letter received from his mother in Louisiana 
inclosing the will stated that his mothers sister and brother had 
died intestate, and that there was considerable confusion at 
42 that time as to who should take this and who should take the 
other property belonging to his aunt’s and uncle’s estate, and 
she saw the importance of having a will and prepared a will and 
wanted him to keep it. Tie thereupon wrote back to her and then 
received another letter from her, the contents of which letter bearing 
upon this incident was for him to have the instrument prepared 
and when she returned to Washington she would execute it. 

Thereupon counsel for the caveator offered in evidence two letters 
from the decedent to caveator dated February 14 and February 22, 
1908, which letters read as follows: 


“Benton, Februarv 14, 1916. 

My Precious Child: I am well and very anxious to get home. 
Palmer is about the same, improving. Lillian came down this 
morning and surprised me bv saying she wished dear Lizzie’s dining 
room table. Buffa k the chairs that match the Buffa. 1 told her I 
was willing to divide some of the things—but 1 could not give her 
the best. Quite a little scene took place & I told her Mr. Warren 
could have a law suit if he wished, that I would not give the best 
to her. She said if no will was found that Mr. Warren said that 
Lizzie’s things must be sold. 1 told her all right that I saw she was 
for the strict enforcement of the law and I was ready. You will see 
from this that I may be detained longer than I expected—hut will 
hurry matters up and close up Lizzie’s business as soon as possible. 
I had arranged to ship the furniture and only the rain prevented 
me from getting the things to the depot—now I will wait and 
43 see what Lillian will do. She has gone to see her father & 
on her return will ask if she really means to have the things 
sold and will let you know tomorrow—What a greedy character. I 
am thoroughly disgusted with her. 

I will go to Shreveport Sunday and return here Sunday eve or 
Monday. Do not be uneasy. T am getting along very well—The 
paper I had was not the will and not legal, so I am no better off than 
the other heirs. I will telegraph this evening for $75. Will not 
spend a dollar unless I see it will \ye returned to me. Lizzie’s cotton 
will more than pay her funeral expenses and when sold Palmer 
will have his share in it, so he is not without means. Pray for me as 
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I do for you all. God’s blessing <fe my own rest on each one. Write 
me every day here— 

Your devoted Affectionate, 

MOTHER. 

Love and kisses to each one. I am so anxious to he home. If 
any of you — sick let me know at once.” 


“ Benton, La., Feb. 22. 

My Precious Child: Your letter received and contents noted. 
Nothing can be collected here after three years. \ have a plan to 
get something—but have not the time to explain. I thank you so 
much for lending Gideon the $25. —it was a great help. My 
44 reason for asking for so much was to pay the feright on fur¬ 
niture, &c. 

1 found out this morning that Mr. Lamb had persuaded the credi¬ 
tors of Lizzie and Palmer to open up their succession <fe that would 
cost money and delay—1 therefore went <fe paid debts of both as 
far as my money would go—to prevent any court proceeding. I 
think I will be able to do something but will not stay here but a few 
days longer whether I succeed or not. I am sorry you are not well 
and also that you have been so worried. I beg one and all of you to 
hike care of your precious selves. Tell Gideon that Willie Butler is 
now in the sanitarium at Shreveport for Kidney trouble—very sick. 
I am crazy to get away cfe 1 shall not stay one hour after I get 
through—I am glad to hear that Johnnie had such a nice birth-day 
party. Love and kisses to each of my dear ones. Some one of you 
write me daily. Thank Johnnie for his nice postals. I appreciated 
it so much, 

Your devoted Mother, 

MARY E. PILLOW.” 


Counsel for the caveatee objected to the receipt of said letters in 
evidence on the ground that they were irrelevant and had no bear¬ 
ing on the issues involved in the case, and were not a part of the 
res gestae. The Court overruled said objection, to which action of 
the Court counsel for the caveatee excepted, which exception was 
then and there noted upon the minutes of the court, and the said 
letters were read to the jury. 

Thereupon counsel for the caveatee offered in evidence 
45 letter dated November 19, and testified to have been received 
in the year 1907, which offer was objected to, which objection 
was sustained by the Court, to which action of the Court counsel for 
the caveatee excepted, which exception was then and there noted 
upon the minutes of the court. 

Said letter reads as follows: 

“November 19. 

1464 Clifton Street. 

My Precious Sister : Many thanks for your two kind and loving 
letters. They are highly appreciated I assure you. Palmer will not 
be discharged for this offense, but will if it ever occurs again. I 
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have written von and Palmer fully. T have really no use for this 
as i know he will not do as I wish and will be insolent. My reason 
for lending him the money is to try to help him to help himself, 
want to oet him into a restaurant where the proprietor s family i> 
known°toine. He is a good waiter and he can get a better ^ 
than I can afford to give him. It will cost from $•>> to 35 dollars 
ear fare and it is a good deal of money for me to advance with 
‘ v nresent liabilities. Your letter distresses me and T desire to 
holn you above every one else, but there are limitations to my 
bihtv. Tf I send the money for him I can’t help you. Mhat 

hall I do 9 You must decide. I can’t bear to hear you say you 
shall t h • onvthine- much less the common necessities 

are suffering foi * Qmith and <y et money 

nf lifa Please mv dear sister, go to Mr. bmitn ana ^ 

enough to .Teve vour condition and I will send you the money 

to pay Mr-'Smith. You can rely on me. . Don’t put oft 

coniine up here. Sell your stock at any price and let Mi. 

Smith*rent your place to some one; 1 know it can he 

Sff 'XX sri!'ggs 

$ 50 Ce per°month 'and poLiuVnmm You must be l.ere in December 

vmi immv comforts which will be our pleasure to do. Come to me 
™v dear sister and rest from your lal>ors. Don’t put off coining any 
, " t ( . qn „i ve vou a nice room and plenty to eat and then we 

*?irwro to the theater together and to church,—Oh what a pleasure 
?. an ho to me Give up all idea of staying where you are this 

winter ^ You have too little and it will only take the time for you 
to decide to sell and when you decide to sell you ranch 

r l .& Z l. 

So?k rent the ‘land and come to me for all time hut at least for 

this* vrinter and you will never regret it. T have always answered 
this winter a . f . , j had none t o answer, hut you 

your letters and Litton. otten wile T realize how u were 

quit writing tome.only ^writing ^ ^ ^ nnturally T did not 

situated and k afraid of her and she keeps me in 

W eh ThSlv vvrShT up condition that i am not fit to work or 
such a high > p , ,' h j see her. not knowing what she is 

t0 d ° ”o to Jv to me It is fearful to live and be in mortal ter- 
”° r „ n ,i psneciallv of your own child. She is most 

cruefand brutal to me. but I prayed God for strength and he 

Gideon are most a ■ , ^ t to he j p v0U and will. Please let 

hear of your « -y ^ box wa? paid to you or anyone 

kn I °t W is 111 ri-ht T ordered it paid to you, but have never heard 

tao.Tf K»!» paid, n— "1“ ™ " «""> “ d d » 
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encourage Palmer to abstain from whiskey and bad company. All 
join me in love and kisses to you. 

Your devoted sister, MAY ELIZA.” 

Thereupon Gideon J. Pillow resumed the stand and testified that 
Mrs. Dickson, whose name appears in the letter written by his mother 
in November, 1907, was his aunt’s name; that she is dead, having 
died the latter part of January or the first part of February, 1908. 
Witness further testified that when he received the holographic wili 
from his mother he took it to Mr. Frederick R. Austin, and told him 
to embody the same statements in a paper that would be in legal 
form, and instructed him to leave out that part which referred to the 
cruel treatment because he could not see that it w*ould do anv harm; 
that after Mr. Austin had prepared the paper he took the same with 
the holographic will to his mother. 

Wliile under examination as a witness in behalf of the caveatee, 
his half sister, Anna Payne Pillow, testified, among other- 
48 things, that after the caveator found that the checks by which 
her money had been withdrawn from the Riggs National 
Bank and the Washington Loan & Trust Company had been de¬ 
stroyed, she, caveator, charged caveatee with being the forger thereof. 
And while under examination as a witness in her own behalf, the 
ca\ eatee testified that the said checks had been destroyed by him. in 
connection with his sister, in decedent’s room the evening of the 
day of the occurrence at No. 913 F Street, and that, he, caveatee, first 
told his counsel that he had destroyed the said checks since this case 
was set down for trial this time, namely, during the week beginning 
January 17, 1916. 

Thereupon the caveatee offered the following prayers: 

“Caveatee’s Fourth Prayer.” 

The jury are instructed that in considering the issue of alleged 
undue influence, they should take into consideration the fact of the 
making of the paper writing of February 24, 1908, and that it makes 
approximately similar provision for Elise T. Shields, the caveator, 
as the will now in controversy, in reaching their verdict whether or 
not undue influence was employed in procuring the execution of the* 
will in issue. 


“Caveatee’s Fifth Prayer.” 

%j 

The jury are instructed that conjecture or suspicion that the will 
was procured by undue influence is not sufficient, but in order to 
invalidate the will, they must find from the evidence that undue 
influence actually was employed. Mere inequality of testamentary 
bequests is not sufficient to establish undue influence as de- 
49 fined by the Court, nor is motive or opportunity alone suf¬ 
ficient in the absence of proof of the exercise of undue in¬ 
fluence. 

4—3043a 
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50 “Caveat ee’s Eighth Prayer. 

The jury are instructed that if they find any witness has wilfully 
or knowingly testified falsely as to any material matter, then they 
may disregard the testimony of any such witness entirely or m part 
as they deem proper unlei the testimony of such witness is cor¬ 
roborated by other evidence.’’ 


But the Court refused to grant each and every of said prayers, 
the same having been offered singly, to which action of the Court 
in refusing to grant each and every of said prayers counsel for the 
caveatee excepted, which exceptions were then and there noted upon 


the minutes of the court. 

Thereupon the Court charged the jury as follows: 

The Court: (Siddons, J.) Gentlemen of the jury, you have pa¬ 
tiently, for a number of days, been listening to the testimony that 
has been adduced—the evidence that has been adduced in a painful 
controversy, and it now becomes my duty to aid you, as I may be 
able to do^ in the performance of your duty by a statement of the 
law that must control your deliberations and the conclusions which 
you shall reach in this case. 

As has been very clearly stated to you, both by counsel for the 
caveator and counsel for the caveatees, the contest is over a paper 
writing offered for probate here as the last will and testament of 
the late Mary E. Pillow. 

It is denied by the caveator that that paper, signed by her, was 
the result of her own free will. The caveator charges that that is 
not and was not her last will and testament at all, because, 
51 it is said, that it was procured by undue influence exerted 
upon the said lady by either one or both of the caveatees, 
her children by her second husband, or by some other person. 

Now, the form in which the controversy is presented to the jury 
for solution is in the shape of certain questions which you must 
answer. 


By a concession made by the caveator very early in the case, by 
an admission made by the caveator through her counsel, you have 
no difficulty at all with the answer to the first two questions pro¬ 
pounded, and under that admission, the Court tells you that in any 
event, whatever may be the conclusions that you reach as to the 
remaining questions, as to the first two, you must answer them in 
the affirmative. 

The first I read to you: “Is the paper writing filed herein, of 
date the ninth of March, 1908, the last will and testament of Mary 
E. Pillow deceased, and was the same in fact executed by the said 
Mary E. Pillow as and for her last will and testament?” 

The admission made on behalf of the caveator as to that ques¬ 
tion requires you to answer it “Yes.” 

The second question: “Was the said Mary E. Pillow on the ninth 
day of March, 1908, of sound and disposing mind, and capable of 
executing a valid deed and contract?” 
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From the same admission of the caveator, speaking through her 
counsel in open court, you must answer that question “Yes.” 

And that leaves two remaining questions submitted for 

52 your consideration, and I read them: 

“3d. Was the paper writing of date the 9th day of March, 
A. D. 1908, secured hy undue influence practiced upon the said 
Mary E. Pillow by Gideon .J. Pillow or Annie Payne Pillow, or 
both, or any other person, or persons?” 

And the fourth question: 

“Was the said paper writing executed as the free and voluntary 
act of the said Mary E. Pillow?” 

Counsel for tlie caveator, in his opening to you of his client’s 
case, correctly states that those two questions—the third and fourth— 
practically involve the same controverted questions which you 
are to solve from the testimony which you have listened to in this 
case. In approaching its consideration, the Court thinks it proper 
to remind you of certain fundamental principles of the law relating 
to the execution and making of a will, the disposition of property 
by a citizen, and those of them that I deem it important to call to 
your attention are these: First of all, it is the law that the citizen 
has the complete, perfect right to make such disposition of his 
worldly goods by will as he thinks proper. It is not his legal duty 
or obligation to bestow that property in any particular direction. 
He is, in the law, the absolute free agent to dispose of it as in his 
judgment, and according to his wishes, he may desire. So that a 
citizen may, in making a testament-ary disposition of his property, 
ignore every member of his family, and give his property to a 
stranger. 

By the exercise of the same free right that he enjoys un- 

53 der the law in this respect, he may, if he sees fit, give it to 
a particular member of his family, or particular members 

of his family, excluding others who may have a right, perhaps, to 
consider that they should be equally the objects of his bounty; so 
that so long as the citizen is exercising his own judgment, he may 
dispose of his property as he sees fit, and no one can legally com¬ 
plain about it. 

And, yet, while that is true, gentlemen, the law very frequently, 
in considering the disposition that the citizen makes of his property, 
considers those who may be and are indeed the natural objects of 
his bounty, his generosity, his liberality—the things that- may stim¬ 
ulate him to bestow gifts, and so when a person comes to make a 
testamentary disposition of their property, not unnaturally they are 
apt to consider those who stand in near and dear relations to them, 
and those persons are the natural objects of the bounty of a tes¬ 
tator; and so it is true that children are the natural objects of a 
testator’s bounty. And here we have a controversy between the 
children of this dead lady over this paper writing. The caveator, 
it appears by the testimony, not disputed at all, was her eldest child; 
at least, the eldest living child; the child by her first marriage, and 
the caveatees, her children by her second marriage. Those three, 
at least, were the natural objects of the testatrix’s bounty, always 
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remembering the perfect right that the citizen has to dispose of the 

property as he sees fit. ,, 

54 Now.' those are considerations, legal principles that should 

not be lost sight of by the jury in coming to the real ques¬ 
tion or questions that are presented by the issues, as they are called, 


in this case. 

The caveator charges that Mrs. Mary h. Pillow was unduly in¬ 
fluenced to execute the paper writing which has been offered by 
the caveatees as her last will and testament, and that by reason of 
such undue influence, the paper in very truth is not her testament, 
it was, in other words, the caveator says, not her act at all, but the 
act of a domineering personality, which so overbore her own will, that 
when she put her pen to the document in question, she was not 
acting as a free agent; and, hence, the paper does not, in truth, 
represent her disposition ol her worldly goods. That i> what the 

caveator claims. , . . , 

The caveatees, meeting that, deny that anything ot the kind oc¬ 
curred. and. under such an issue, the law places the burden of estab¬ 
lishing by a fair preponderance of evidence, to your satisfaction, the 
contention that the caveator makes, as 1 have stated; that she must 
satisfy you. gentlemen of the jury, and the burden of proof is upon 
her to do so. by a fair preponderance of the evidence, that this paper 
writing was secured from Mrs. Pillow by the undue influence of 
either Gideon Pillow, her son, or Annie Payne Pillow, her daugh¬ 


ter. or both of them, or some other person or persons. 

The law does not prohibit a person from exercising influence 
upon another to execute a will of a given tenor; it does not prohibit 
a person from soliciting from one person who contemplates 
55 making a will, to make the solicitor or some other person a 
a beneficiary of that will; it is undue influence that the law 
condemns, and I can do no further in bringing home to you what 
our law means by “undue influence,” than to state it in the language 
of our own Court of Appeals, and here it is: 

“Influence,” says the Court, “gained by kindness and affection 
will not be regarded as undue, if no imposition or fraud be prac¬ 
ticed, even though it induced the testator to make an unequal and 
unjust disposition of his property in favor of those who have con¬ 
tributed to his comfort and ministered to his wants, if such disposi¬ 
tion is voluntarily made. Confidential relations existing between 
the testator and beneficiary do not alone furnish any presumption 
of undue influence, nor does the fact that the testator on his death¬ 
bed was surrounded by beneficiaries in his will, nor that the testator, 
an old and helpless man, made his will in favor of a son who had 
for years cared for him and attended to his business affairs, his 
other children having forsaken him. It would be a great reproach 
to the law if. in its jealous watchfulness over the freedom of testa¬ 
mentary disposition, it would deprive age and infirmity of the kindly 
administrations of affection, or of the power of rewarding those 
who bestow it. Undue influence must destroy free agency. It is 
well settled that in order to void a will on the ground of undue 
influence, it must appear that the testator's free agency was destroyed, 
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and that his will was overborne by excess of importunity, im- 
o(> position, or fraud, so that the will does not, in fact, express 
his wishes as to the disposition of his property, but those of 
the person exercising the influence.” 

There our Court, gentlemen, distinguishes between the kind of 
influnee that can be exerted without resulting in invalidity to the 
paper that is produced by such influence, and that undue influence 
that may be exercised through importunity or fraud or imposition, 
that overpowers the will and renders the party, subsequently mak¬ 
ing his will not a free agent; and so a jury in weighing the testi¬ 
mony to which they have listened, on an issue of this kind—that 
of undue influence—must approach it bearing in mind what the 
Court tells you is the law applicable to the case. 

• y° l \ must find undue influence exercised upon Mrs. Pillow, 
either by the caveatees or one of them or some other person or per- 
sons, before you will be justified in answering that third question in 
the affirmative. If, however, that testimony satisfies vou that that 
is just what occurred, and that in this case Mrs. Pillow in putting 
her name to that paper, was not acting the part of a free agent, that 
her will had been overborne, that undue influence had been exerted 
successfully upon her—if that is what you find from the evidence 
vour verdict must be, as I have stated it, in the affirmative. 

If nothing of that kind occurred, if that was not accomplished 
oi ,f 11 Wf >s, to put it the other way, that undue influence was ac¬ 
complished undue influence of that character, and you so 
j! n . ( , rmn the testimony in the case, then your answer to the 
third question should be “Yes; it was so procured from her ” 

Because, gentlemen of the jury, undue influence may be exerted 
in so many ways, so insiduously at times, that the law permit 
\ er.v considerable range of inquiry into the relations of the parties 
the attitude of the one toward the other, in considering and P deter¬ 
mining whether or not in a given case undue influence has Wn 
exercised, and this case affords an example of the reach and scope 
that may be made in order to determine whether or not that the 
undue influence charged was or was not, in fact, exerted 

1 here is no presumption of undue influence. The jury of course 

are not to guess or speculate about it; their verdict must be the 
result of conclusions reached from the testimony in the case, and 
from that testimony they must become satisfied that the undue in 
fluence was or was not exerted, as the case may be, as you shafl 

You are the exclusive judges of that testimony, of the weie-ht to 

if, SfSSiL 0 ' ,h ' *»' <• ft. ££% 3 

»r '±s 

any degree affect your judgment in examining for yourselves the 
weight that you shall give to the testimonv before vou neither the 

(Wed "to the Oourt^ne'bb SU< ^ C ° 1,0quies ’ nor in'arguments ad- 
re. ed to the Court , neither the comments of the Court in passing 
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upon questions of law submitted, should play any part at all 

58 in vour consideration and deliberation upon the testimony, 
the evidence in this case, of which you alone are the exclusive 

judges. . 

In connection with one of the fundamental considerations to which 

I called your attention, 1 think I should read the twelfth prayer that 
the Court granted at the instance of the caveatees, in a somewhat 
modified form: 

“The jury are instructed that the owner of property who has 
capacity to attend to her ordinary business, has a lawful right to 
dispose of it either by deed or bv will as she may choose, and that 
if such an owner chooses to disinherit her heir, she has the legal 
right to do so. and such disposition of her property is \alid, 
whether it be reasonable or unreasonable, just or unjust, and that 
the reasonableness or justness or propriety of the will are not ques¬ 
tions for the jury to pass upon.” 

That only means, gentlemen, that part ot the prayer, that it is 
for you to determine whether or not this will is the free will of the 
late Mrs. Pillow. Whether in your view it is just or unjust, 
reasonable or unreasonable is not a question for you to determine, 
although you are at liberty to consider the terms of the will in 
weighing, with the other evidence in the case, the testimony that 
may or may not enable you to reach a conclusion of the existence 
or non-existence of undue influence which is the charge here. 

In connection with the definition of undue influence, I should 
also read to you the sixth prayer that has been granted, with modi¬ 
fications, by the Court, which is as follows: 

59 “The jury are instructed that in order to avoid the paper 
writing in question, on the ground of undue influence, It must 

appear to the satisfaction of the jury that the testatrix’s free agency 
was destroyed and that her will was overborne by excessive im¬ 
portunity, imposition, or fraud, so that the said paper writing, as 
signed and witnessed does not express her will as to the disposition 
of her estate, but expresses the purposes of the person or persons 
exercising such influence. In other words, the influence exercised 
must have been such as to compel the testatrix to do that which was 
against her will, or through a desire for peace, or other feeling 
which she was unable under the circumstances to resist. If the jury 
believe the said paper writing an unreasonable or unnatural one 
as the last will and testament of the said testatrix, still, that alone 
would not justify the jury in finding that it was the result of undue 
influence, for every sane person of full age can leave his or her 
propertv as he or she pleases.” 

I have said that this matter of undue influence almost invariably 
results in an examination or investigation of a great many circum¬ 
stances involving the testator or testatrix, as the case may be, or the 
alleged testator or alleged testatrix, and those who might reasonably 
expect to become the natural objects of his or her bounty, and, as 
I have already pointed out, you have to take the testimony, the 
evidence as you have heard it, and seen it, and weigh it and scrutin- 
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ize it and consider the various pieces of evidence that have been 

in endeavoring to reach a conclusion. 
bO In that connection, I think I should read a prayer granted 

as to one of the pieces of evidence, which you are to consider 
in connection and weigh in connection with all the other testimony 
in the case—the second prayer offered by the caveatees, and which 
was, as modified, granted by the Court: 

“The Court instructs the jury that upon the question whether the 
testamentary paper offered for probate was procured by undue in¬ 
fluence exercised upon Mary E. Pillow, they may take into con¬ 
sideration the paper writing in evidence signed by the said Mary 
E. Pillow on the 24th day of February, 1908, and if they shall find 
that the provisions of the said paper writing exhibit substantially the 
same testamentary purpose on the part of the said Mary E. Pillow as 
the will in controversy, then they are instructed, as matter of law, that 
the consistency and reasonableness of the several paper writings 
with each other may be considered by them in connection with all 
the other evidence in the case, on the question whether or not the 
paper writing propounded as her last will and testament was pro¬ 
cured by any undue influence.” 

That prayer, gentlemen, relates to the paper that you have heard 
frequently characterized as the holographic will—a paper that the 
witness, Gideon Pillow, testified he received from his mother while 
she was visiting in Louisiana, in a letter, and you will remember his 
testimony of what was done with that paper, written, it was said, 
y Mrs. -\far^ Lj. ^^lllow in her own handwriting, and signed by her, 
and you are to weigh it in connection with the other testimony 
61 in the case upon the question—really, the only question 
here—as to whether or not the will offered was procured by 
undue influence. It is not a conclusive piece of evidence; it is 
simply to be tested with all the other evidence in the case, and you 
will give it such weight, as, in your good and best judgment, you 
conclude it is entitled to. You are to consider it in connection with 
the evidence of the visit to Louisiana of Mrs. Pillow, and her sub¬ 
sequent return, and the execution of the paper writing now offered 
as her last will and testament. You should consider it in connection 
with the two letters written by Mrs. Pillow from Louisiana to her 
daughter, the caveator. Those have been read to you; you remember 
the terms in which they were couched; and those are pieces of evi¬ 
dence which, with all the other testimony in the case, should receive 
your careful consideration in reaching a conclusion. 

In connection with the examination of the various pieces of 
evidence in the case, I read you this—the ninth prayer—which, as 

modified, was granted by the Court—a praver offered by the ’ca¬ 
veatees : 

“The jury are instructed that in weighing the testimony, they 
should look to the interests each respective witness has in the suit 
and its result. Where the witness has a direct personal interest in 
the result of a suit, the temptation is strong to color, pervert or 
withhold the facts.” ’ 

I do not mean to say it always happens, but the temptation to do 
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such may be present, and may be engendered by the personal 
62 interest of the witness in the outcome of the suit, and so, 
in weighing the testimony of parties to this controversy— 
for thev after all, are the parties who are interested in the outcome 
of this controversy—you may consider, although you are not bound 
to consider, in determining the weight you shall give to that testi¬ 
mony that where the witness has a direct personal interest in the 
result of a suit, the temptation is strong to color, pervert, or with- 

h °Now ' tfiaUoes not mean that a witness, under that temptation or 
witnesses under such temptation, necessarily yield to it. It is tor 
you to consider in connection with the testimony; their relations to 
the ease, their relations to one another, their relations to the dead 

There is a prayer here asked, in effect, by both the caveator and 
the caveatees, and I read you the prayer, as granted, by the ca- 

veatees with some modification by the Court: 

‘•The jury are instructed that if they find any witness has \vill- 
fullv or knowingly testified falsely to any material matter, then 
they may disregard the testimony of any such witness entirely or in 

part, as they may deem proper.” 

In other words, whenever a jury, listening to a witness on the 
stand, detect, as they may do in any case, by relation to the^other 
and established facts in the case, that as to a certain fact testified to 
bv that witness, he has palpably or obviously sworn falsely, then, 
under the rule of law embodied in that eighth prayer that I have 
just read to you, you are at liberty to disregard all his testi- 
63 inony, or so much of it as you believe to be false. You are 
not bound to do it; though a witness may have sworn falsely 
to a particular fact, it doesn’t follow that the rest of his testimony 
is likewise perjured; but you are at liberty to disregard it, as you 
consider the whole of his testimony, having discovered that he has 
sworn falsely as to some one or more facts in the course ot his 

disconnection with what I have already said to you, gentlemen, 
on what is known as the “burden of proof,” I have told you where 
it rests in this case, and I read you the seventh and eleventh prayers 
which have been granted—the eleventh with a modification—by the 
Court asked for by the caveatees. I now read the seventh prayer: 

“The jury are instructed as matter of law that the burden is 
upon the caveator to prove by a preponderance of evidence that the 
will in issue herein was procured by undue influence practice- upon 
the decedent, Mary E. Pillow, and that in considering the question 
of undue influence, they are to be guided solely by the evidence 
offered in this case, or by the inferences drawn therefrom, and are 
not permitted to base their verdict upon mere conjecture or sus¬ 
picion.” 

An the eleventh prayer: 

“The jury are instructed that the caveator must prove her case 
by a preponderance of evidence, and that the existence of undue 
influence must be proven as any other fact.” 
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I have alluded, and 1 shall not repeat; I shall only read the last 
prayer, I think, that has been granted—the tenth prayer. 

64 I have alluded to how this question of undue influence may 
be established in a given ease, and with reference to what 

I have said, I now give you this tenth prayer, asked for by the 
caveatees, as modified by the Court: 

“The jury are instructed as matter of law that in considering the 
question of undue influence, they must confine themselves to the 
evidence adduced in this case, and the reasonable inferences follow¬ 
ing therefrom. Therefore, if the evidence offered merely tends to 
show a possibility or suspicion of undue influence, then that is not 
sufficient to invalidate the express intentions of the testatrix in the 
will in issue herein.'’ 

I inadvertently called it a “will;” in the paper writing that is here 
offered for probate as a will. If you should find only a mere pos¬ 
sibility or suspicion of undue influence—if that is all it amounted 
to—then, in that event, your answer to the third question should l>e 
in the negative; that is, that the will was not procured by undue in¬ 
fluence, and the fourth in the affirmative. 

Mr. Lambert: The fourth issue is the voluntary, act, is ii not? 

The Court: Y es. I will say one word about that before 1 con¬ 
clude. In considering the testimony, gentlemen, that may or may 
not, as you shall finally conclude, tend to establish, or not, undue 
influence, you are at liberty to consider any testimony in this case 
which you might consider establishes influence, undue influence, 
domination exerted by either one or both of the caveatees. or 

65 some other person or persons, operating upon the dead lady 
in matters other than the mere making and signing of this 

paper writing; and some testimony has been introduced in here that 
had to do with a change in her religious faith or opinion. That 
testimony was introduced, as the Court understands it, by the cavea¬ 
tor for the purpose of showing that the same influence that she 
claims—the same undue influence which she claims resulted in the 
making of the will, is the same undue influence that brought about 
this change in her religious faith. Now, the Court repeats that in 
determining an issue of undue influence, if the testimony that has 
been adduced warrants it, the jury may, and probably should, con¬ 
sider other testimony, that tends to show, if they are satisfied that 
it does, or tends to prove, or does prove, the control and domination 
over the dead person in other matters besides that of the making of 
the will. It is not conclusive, because while that same influence 
might be undue, and bring about a change of purpose or will with 
respect to other matters, it might be unavailing in a given case, when 
it came to the question of making the last will and testament; but 
where there is testimony of that kind, you are to consider it and give 
it such weight, and reach such just conclusions from it, bearing on 
the ultimate question that you are to decide—the question of alleged 
undue influence exerted in the execution of this paper— in determin¬ 
ing whether or not there was a dominating force and power which 
could be and was exercised upon the dead lady in respect to other 
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matters, as well as the making of a testamentary disposition of 
♦»t> her property, and exerted so that the will produced was not 

her will. . . 

Those are pieces of testimony, evidence that you are to weigh and 

consider in connection with the other evidence, in order that you 
may reach a just result and conclusion. 

I am sure, gentlemen of the jury, that I do not need to warn and 
caution you against allowing mere feelings of sympathy, one way or 
the other, to influence the processes ot your mind or minds, or 
vour judgments in doing what is your sworn duty to do, to reach 
a verdict according, ancf according only, to the testimony that ha.** 

been adduced before you. 

Now, gentlemen, have you anything? 

Mr. Davis: There is hut one suggestion that I have to make, if 
Your Honor please and that is that you say to the jury that in con¬ 
sidering this paper bearing date February 24. 1908, it is with the 
jury to find when, if at all. that paper was written, and to have that 
in inind in considering it in the manner in which Your Honor has 
very properly said it is to he considered. 

the Court: Consider that piece of testimony, gentlemen, as you 
consider every other piece of testimony in the case; did this thing 
occur? Did she do this thing? Just as you must consider all the 
other testimony in the case, hearing in mind, however, the law a< 
given to you in that connection in the prayer that has been read. 

Mr. Lambert: There is no question in this case hut what that let¬ 
ter is authentic: that it is her handwriting. 
fi7 The Court: No; I do not understand at all that its au¬ 

thenticity, or that it was written by Mary E. Pillow’, has been 
challenged by the caveator. 

Mr. Davis: Not at all. 

The Court: But the circumstances—was it written at that time? 
Was it written at the date it hears? What was done with it?— 
those are questions for you to determine. That is all. 

And the caveatee by his attorney requested the justice presiding 
to sign and enroll and make part of the record this hill of exceptions, 
and to certify that the same contains the substance of all of the evi¬ 
dence relating to the exceptions taken adduced at the trial of this 
cause, which is accordingly done this 12th day of December, A. 
D.. 1916. nunc pro tunc. 


F. L. STDDONS, Justice. 


O. K. 


O. K. 


W. J. LAMBERT, 

.4 tt’y for Caveatee. 

REEVES. 


Submitted. August 14, 191fi. 

WENDELL P. STAFFORD, Justice. 
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STATEMENT OF FACTS. 

On May 4, 1913, Mary E. Pillow departed this life 
in the District of Columbia leaving a last will and 
testament dated March 9, 1908, which paper writing 
was offered for probate and record by the executor 
named therein, Gideon J. Pillow, her son. The sole 
heirs at law and next of kin of Mrs. Pillow were the 
executor, a son, and Annie P. Pillow, a daughter, chil¬ 
dren of a second marriage to Gen. Gideon J. Pillow, 
and Elise T. Shields, a daughter by her first marriage. 
(R., pp. 1, 2.) In and by the will she bequeathed to 
Elise T. Shields $1.00; to her grandson, John R. 


■ 




Shields, $100; and the residue of her estate to her son 
and daughter, Gideon J. and Annie Payne Pillow. 
Gideon J. Pillow was nominated as executor. (R., p. 
10 .) 

On June 28, 1913, Elise T. Shields entered a protest 
against the probate and record of this will, charging 
that the paper propounded was not the last will and 
testament of the decedent, that the decedent was not of 
sound and disposing mind at the time of the execution 
of the paper writing, and that its execution was pro¬ 
cured by undue influence exercised upon the decedent 
by her stepsister and brother, Gideon J. and Annie 
Payne Pillow, or some other person or persons. (R., 
pp. 2, 3.) 

The controversy resolved itself into the issue, 
whether or not undue influence was exercised upon the 
decedent by the caveatee or his sister, Annie Payne 
Pillow T . (R., p. 26.) 

In the winter of 1908 the testator went to Benton, 
Louisiana, w r here she remained about six weeks, at 
w r hich time neither of her children were in Benton. 
While there she sent a letter dated February 24, 1908, 
at Benton, Louisiana, v T hich was in her handwriting 
entirely and which was signed by her. In this letter 
she enclosed a paper writing dated February 24, 1908, 
at Benton, Louisiana, in the handwriting of the de¬ 
cedent, w hich paper writing in effect was a holographic 
w r ill and bequeathed the entire estate of the decedent 
in the same manner and to the same persons as her 
estate was bequeathed by the will which is attacked in 
these proceedings, omitting, however, to nominate in 
this holographic will an executor. (R., p. 19.) 

This letter w r as sent to her son, Gideon J. Pillow, 
who immediately communicated with his mother and 
upon receiving a response to this communication took 


the holographic will to a young gentleman from Detroit 
who was working in the Department. (R., p. 20.) The 
contents of the letter that appellant received from his 
mother were to the effect that he should have the in¬ 
strument prepared and when she returned to Wash¬ 
ington she would execute it. (R., p. 22.) 

The gentleman to whom the holographic will was 
taken was Mr. Frederick R. Austin, and he was told 
by appellant to embody the statements contained in 
the holographic will in a paper that would be in legal 
form. (R., p. 25.) 

On March 9, 1908, Mrs. Pillow executed in the Dis¬ 
trict of Columbia the re-drafted will and this act was 
witnessed by Mary E. Langtry and Maria F. Bailey, 
two ladies residing in the District of Columbia. (R., 

p. 11.) 

Testimony was offered by the caveator, appellee, in 
reference to various incidents tending to show the re¬ 
lations existing between herself and her mother and 
stepsister and brother which had developed into some 
unpleasantness amongst the various members of the 
family, and further that the decedent had made use of 
some money belonging to the appellee. A number of 
letters were also offered by the appellee which were 
written by the decedent addressed to appellee tending 
to show the alleged state of affection existing on the 
part of the decedent toward the appellee, and tending 
to rebut the statement made in the will that the reason 
why the testator made the bequest of $1 to the appellee 
was that the latter had received more from the testator 
during her lifetime than her other children therein 
mentioned. Most of this testimony was objected to on 
the ground that it culled out incidents too remote to 
the time of the making of the will, and that the letters, 



being declarations of the testator were hearsay and 
not competent on an issue of undue influence. 

The evidence also established that the appellee had 
filed proceedings against her mother, the decedent, in the 
Circuit Court of Prince George County, in which she 
sued her mother for divers sums of money aggregating 
a thousand dollars, alleging that at divers times in the 
preceding three years all of this money was withdrawn 
from bank by her mother without her knowledge or 
consent. (R., p. 17.) 

ASSIGNMENTS OF ERROR. 

The court erred as follows: 

I. 

In permitting the witness Elise T. Shields to testify 
as to the manner in which she was supported in March, 
1899, and how she received her support. (R., p. 11.) 

II. 

In permitting the witness to testify as to the incident 
with reference to the Thirty Dollars extra in money 
which occurred in March, 1899. (R., pp. 11, 12.) 

m. 

In permitting the witness Shields to testify as to 
the use of insurance money she received. (R., pp. 
12, 13.) 

IV. 

In admitting in evidence letter signed by Mary E. 
Pillow, dated 1903, marked Exhibit One, with post¬ 
script. (R., p. 13.) 
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VIII. 

In permitting the witness to testify as to the incident 
connected with her mother’s devotion when on the 
death-bed. (R., p. 15.) 


X. 

In permitting the witness Wells to testify with refer¬ 
ence to the transaction that took place in February, 
1903, in which Mrs. Shields was a party. (R., p. 17.) 

XI. 

In permitting the witness to testify as to the condi¬ 
tions under which he left the Clifton Street House. 
(R., p. 18.) 

XII. 

In refusing to permit the witness Gideon Pillow to 
testify as to statements of Mrs. Shields to the effect 
that her mother was a convert to the Catholic Church. 
(R., p. 18.) 

XV. 

In refusing to admit in evidence the letter dated May 
24, 1909. (R., p. 21.) 

XVI. 

In admitting in evidence letters dated February 14, 
1916, and February 22. (R., pp. 22, 23.) 

XVII. 

In refusing to admit in evidence a letter dated No¬ 
vember 19. (R., pp. 23, 24.) 
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ARGUMENT. 

In presenting the errors assigned, we have omitted 
some that appear in the record and have endeavored 
to conveniently group those insisted upon where two 
or more relate to the same principle of law. 

I. 

ASSIGNMENTS OF ERROR, 

Nos. 8 AND 12. 

The appellee, in a zealous effort apparently to inject 
into the case testimony that would play upon the 
passions and prejudices of the jury or some of its 
members, had propounded to her the following ques¬ 
tion: “Mrs. Shields, from your first knowledge of 
your mother, what was her religious affiliation V 9 (R., 
p. 15.) 

This question was objected to. Thereupon a dis¬ 
cussion of counsel in the presence of the jury ensued 
and counsel for appellant withdrew his objection, and 
the answer of the witness that “she was a Roman 
Catholic” was permitted to stand, as well as the ad¬ 
ditional testimony immediately following this answer 
in the record. 

It is apparent why the objection was withdrawn. 
The damage had been done in the asking of the ques¬ 
tion. It is impossible to ascertain upon what grounds 
this question was relevant and competent and the ap¬ 
pellant was placed in a position similar to that of the 
defendant in the case of Capital Construction Co. v. 
Holtzman, 27 App. D. C, 125, wherein the plaintiff 
persisted in introducing evidence tending to show that 
the defendant carried casualty insurance. Were the 
objection sustained by the court, the effect of the ques¬ 
tion could not have been wiped out by instructing the 
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jury to disregard the answer which was so promptly 
given. 

Emboldened by her success in parading before the 
jury the religious affiliations of her mother, the ap¬ 
pellee then caused to be propounded to her the follow¬ 
ing question: “ Was there any incident connected with 
you mother’s devotion when on the death-bed!” (R., 
p. 15.) 

This question was seasonably objected to and the 
objection being overruled the witness was permitted 
to testify as follows: 

“Friday I asked Gideon to allow me to send for 
a Catholic Priest to see my dying mother and he 
refused. He said if I did he would put him out 
of the apartment; the next day, Saturday, I stayed 
alone with my mother; I took the Catholic prayer- 
book from her wardrobe and read it to her; she 
asked me to read to her the prayers for the sick 
and dying all day Saturday; she said to get 
Lizzie’s prayer-book, her sister, in the ward¬ 
robe.” (R., p. 15.) 

The giving of this testimony was indefensible. The 
incident referred to must have been some time in the 
month of May, 1913, Mrs. Pillow dying May 4th, 1913 
(R., p. 1), almost five years after the execution of the 
will, which was March 9th, 1908 (R., p. 1), and at no 
time has it been explained how this occurrence could 
or did in any way tend to show undue influence which 
led up to and resulted in the execution of the will com¬ 
plained of. 

The third and fourth issues submitted to the jury 
were directed to undue influence in securing the paper¬ 
writing offered for record. (R., p. 4.) 

The question for the jury is always, whether or not 
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the act of the testatrix is her free and voluntary act 
at the time the paper-writing was executed. 

In Schmidt v. Sch midt, 47 Minn. 451, 457, quoted with 
approval in Ginter v. Ginter (Kan.), 101 Pac. 634, 22 
L. R. A. (N. S.) 1024, 28, it is said: 

“Undue influence, such as will invalidate a will, 
must be something which destroys the free agency 
of the testator at the time when the instrument is 
made, and which, in effect, substitutes the will of 
another for that of the testator. It may be exer- 
cised through threats, fraud, importunity, or by 
the silent, resistless power which the strong often 
exercise over the weak and infirm; but, however 
exercised, it must, in order to avoid a will, destroy 
the free agency of the testator at the time it was 
made, so that the instrument in fact expresses the 
mind and intent of someone else, and not his own.” 

Section 1625 of the Code, I). C., provides: 

“No will, testament, or codicil shall be good and 
effectual for any purpose whatever unless the per¬ 
son making the same * * * be at the time of 

executing or acknowledging it, as hereinafter di¬ 
rected, of sound and disposing mind and capable 
of executing a valid deed or contract.” 

Having erroneously admitted evidence, as we con¬ 
tend, of the religious affiliations of the testatrix as 
testified to by the appellee, and the details of the death¬ 
bed incident, appellant took the stand and testified 
that he could tell the faith his mother was raised in 
from what she told him. The witness was then asked 
whether his mother originally was a Catholic, to which 
objection was made. The witness then testified that 
he had heard Mrs. Shields tell in the presence of the 
family that his mother was a convert to the Catholic 
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Church. This testimony was stricken out on motion of 
the appellee, to which action of the court exception 
was duly noted. (R., pp. 18, 19.) 

"Why testimony from the appellee as to the religious 
faith of the testatrix was admissible, and testimony to 
the same point offered by the appellant was inadmiss¬ 
ible, is not explained. We respectfully submit that the 
rulings of the court were antagonistic and inconsistent 
and that the rights of the appellant were thereby 
harmed. 

It is earnestly urged, however, that the deathbed 
incident was improperly permitted to be placed before 
the jury and that prejudicial error was committed by 
the trial court in so doing, for which this case should 
be reversed. 

II 

ASSIGNMENTS OF ERROR, 

Nos. 4, 15, 16 and 17. 

Assignment No. 4 relates to the action of the court 
in admitting in evidence letter dated in 1903, signed by 
the testatrix, in which letter she requested that the 
appellee permit certain money to remain in bank for 
thirty days. (R., p. 13.) This letter was objected to 
on the ground that it was too remote to the issues in¬ 
volved and not pertinent. 

Assignment No. 16 presents for review the action 
of the court in admitting in evidence on behalf of the 
appellee, letters dated February 14 and February 22, 
1908, signed by the testratrix, which purport to address 
the appellee in affectionate terms. (R., pp. 22, 23.) 

Although these letters were read to the jury the 
court refused to admit in evidence, under exception, 
letter written by the testatrix to her sister, dated 
November 19, 1907, just three months prior to the 




writing of the aforementioned letters, in which the 
testatrix refers to the appellee in the following lan¬ 
guage : 

“Elise makes me afraid of her and she keeps me 
in such a highly wrought up condition that I am 
not fit to work or to do anything. I tremble when 
I see her, not knowing what she is going to say to 
me. It is fearful to live and be in mortal terror 
of anyone, and especially of your own child. She 
is most cruel and brutal to me, but I prayed God 
for strength and He has given it to me, otherwise 
I could not bear it.’’ (R., p. 24.) 

This exception is the basis of Assignment No. 17. 

The court also withdrew from the consideration of 
the jury, letter of the testatrix dated May 24, 1909, 
found in an envelope marked “not to be opened until 
after death”, in which Mrs. Pillow recites the wrongs 
sustained at the hands of the appellee, the charge of 
forgery and theft made against her, the necessity of 
turning over to appellee her interest in certain Mary¬ 
land property, and her many other reasons for not 
substantially providing for the appellee in her will. 
(R., p. 21.) This is covered by Assignment No. 15. 

During the course of her cross-examination the ap¬ 
pellee testified that while she had never made any ac¬ 
cusation against her mother, that the latter had taken 
her money without her consent or without her knowl¬ 
edge, that she did file a suit against her mother in 
the Circuit Court of Prince George County, in which 
she sued her mother for divers sums of money, aggre¬ 
gating a thousand dollars, all of which was on deposit 
to her credit and belonged to her, and alleging that 
at divers times in the past three years all of this money 
was withdrawn from bank by her mother, Mary E. 


Pillow, without her knowledge or consent. (R., p. 17.) 

In the case of Throckmorton v. Holt, 180 U. S. 552, 
it was claimed that the paper writing offered as the 
last will of J. Holt was a forgery and if not a forgery 
that the same had been revoked. The paper writing 
was dated February 7,1873. Evidence was given tend¬ 
ing to prove that Judge Holt, prior to the date of this 
paper writing, had on several occasions received visits 
at his house in Washington, from some of his nieces 
and nephews and had received them kindly and spoken 
kindly of them to others after they had gone. Letters 
were received in evidence, dated prior to February 7, 
1873, without objection, tending to show pleasant rela¬ 
tions between the relatives and the said Holt, but letters 
dated subsequent to February 7, 1873, were admitted 
under objection and exception as to their competency. 
Generally speaking, evidence was also offered and re¬ 
ceived tending to show the feelings of Judge Holt toward 
his relatives and particularly his interest and affection 
for the mother of a Miss Throckmorton who apparently 
was named in the paper writing. The Supreme Court 
collated into two classes all of the cases that were 
available at that time affecting the question at issue. 
In Class A are set forth the cases holding that ‘ ‘ dec¬ 
larations, either oral or written, made by a testator, 
either before or after the date of the alleged will, unless 
made near enough to the time of its execution to be¬ 
come a part of the res gestae, are not admissible as 
evidence in favor of or against the validity of the will”, 
the exception being in a case where the issue involves 
the testamentary capacity of the testator, and also 
when questions of undue influence over a weakened 
mind are the subject of inquiry. In Class B are set 
forth the cases favoring generally “the admission of 
declarations of the deceased made under similar con- 





ditions in which declarations are excluded by the cases 
in Class A.” (p. 572.) 

While this testimony was offered and relied upon in 
a case where forgery and an alleged revocation of the 
will were the issues, yet the reasoning, as hereinafter 
quoted, discloses the applicability of its conclusions to 
a case where undue influence is at issue. The court 
expresses its conclusions in the following language: 

“After much reflection upon the subject, we are 

inclined to the opinion that not only is the weight 

of authority with the cases which exclude the evi- 
%/ 

dence both before and after the execution, but the 
principles upon which our law of evidence is 
founded necessitate that exclusion. The declara¬ 
tions are purely hearsay, being merely unsworn 
declarations, and when no part of the res gestae 
are not within any of the recognized exceptions ad¬ 
mitting evidence of that kind. Although in some of 
the cases the remark is made that declarations are 
admissible which tend to show the state of the 
affections of the deceased as a mental condition, 
yet they are generally stated in cases where the 
mental capacity of the deceased is the subject of 
the inquiry, and in those cases his declarations on 
that subject are just as likely to aid in answering 
the question as to mental capacity as those upon 
any other subject. But if the matter in issue be 
not the mental capacity of the deceased, then such 
unsworn declarations, as indicative of the state 
of his affections, are no more admissible than 
would be his unsworn declarations as to any other 
fact. 

“When they are not a part of the res gestae, 
declarations of this nature are excluded because 
they are unsworn, being hearsay only, and where 
they are claimed to be admissible on the ground 
that they are said to indicate the condition of mind 
of the deceased with regard to his affections, they 
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are still unsworn declarations, and they cannot be 
admitted it other unsworn declarations are ex¬ 
cluded. In other words, there is no ground for an 
exception in favor of the admissibility of declara¬ 
tions of a deceased person as to the state of his 
affections, when the mental or testamentary capac¬ 
ity of the deceased is not in issue. When such an 
issue is made, it is one which relates to a state of 
mind which was involuntary and over which the 
deceased had not the control of the same indi¬ 
vidual, and his declarations are admitted, not as 
any evidence of their truth, but only because he 
made them, and that is an original fact from 
which, among others, light is sought to be reflected 
upon the main issue of testamentary capacity. The 
truth or falsity of such declarations is not im¬ 
portant upon such an issue (unless that for the 
purpose of showing delusion it may be necessary 
to give evidence of their falsity),’but the mere • 
fact that they were uttered may be most material 
evidence upon that issue.’ ’ (p. 574.) (Our Italics) 

Again the point made by the court is accentuated in 
the following language: 

‘‘But when it is sought to prove them (unsworn 
declarations) as coming from one about whose per¬ 
fect mental capacity there is no dispute, although 
they relate to the alleged state of his affections 
when made, the only possible importance of such 
declaration rests in the claim that they are true, 
and an inference is sought to be drawn which is 
founded wholly upon the assumption of their truth. 
Now if their only value rests upon that assumption, 
then the fact that they are unsworn declarations 
brings them at once within the bar of the general 
rule of evidence that unsworn declarations are not 
admissible. As indicative of mental capacity they 
are original evidence sworn to by the witness, but 
as evidence of the truth of the statement declared 
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they are simply unsworn declarations, and should 
he excluded accordingly.” (pp. 575, 576.) 

And again the court says: 

***** * 

“We remain of the opinion that the declarations 
come within no exception to the law excluding 
hearsay evidence upon the trial of an action, and 
we think the exceptions should not be enlarged 
to admit the evidence. Where the issue is not one 
in regard to the mental capacity of the alleged 
testator to make a will, his declarations upon the 
subject cannot he said to he declarations made 
against interest, such as declarations made by an 
individual while in possession of property, in dis¬ 
paragement of his absolute ownership. Such evi¬ 
dence has been admitted as declarations against 
interest or as characterizing possession, but the 
same declarations made after a conveyance of the 
land would be inadmissible, as mere hearsay and 
in no degree as declarations against interest. Dec¬ 
larations made by an alleged testator before or 
after the date of the paper are not declarations 
against interest, because they can have no effect 
upon his interest. The will would not take effect 
until after his death, and before that time he could 
revoke it or make another, and it would still be 
immaterial evidence even it he did neither.” (pp. 
577, 578.) 

This case was reaffirmed in Lipphard v. Humphrey, 
209 U. S. 264. 

This question was squarely presented to this court 
and decided in the case of Toivson v. Moore, 11 App. 
D. C. 377. Suit had been brought to procure an ac¬ 
counting in equity and a gift inter vivos was attacked 
on the ground that it was obtained by undue influence. 
Plvidence was offered tending to show certain state- 



ments made by the donor. Referring to this character 
of evidence, the Court says: 

“The declarations of a testator or grantor, made 
either before or after the execution of the will or 
deed, or of the transaction complained of, are not 
admissible in evidence to show such undue in¬ 
fluence, although they may be admitted to show 
mental condition (citing cases); and vested rights 
should not be overthrown upon any such declara¬ 
tions as are here alleged.” (p. 385.) 

In the later case of Kultz v. Jaeger, 29 App. D. C. 
300, this court specifically applies the rule laid down 
in Throckmorton v. Holt, supra, to statements and dec¬ 
larations of a testatrix attempted to be proved in a 
will contest where the issue of undue influence was 
before the court and jury. The opinion approves of the 
action of the trial court in carefully following the rule 
in the Supreme Court case and quotes at length there¬ 
from, and concludes a consideration of this point with 
the following paragraph: 

“We therefore hold that the court below com¬ 
mitted no error in excluding proof of the declara¬ 
tions of Hannah Jaeger, before and after the exe¬ 
cution of this paper, concerning her testamentary 
intentions, or concerning her relations with her 
husband, her mother, and her sister prior to its 
execution.” (p. 310.) 

The reasoning of these cases conclusively establishes 
that declarations of a decedent made either before or 
after the execution of a will, and which are not a part 
of the res gestae, are inadmissible in all cases except 
where the testamentary capacity of the testator is in 
issue, and then only as original evidence, and not to 
prove the truth or falsity of the statements offered. 




It follows, therefore, that unsworn declarations of a 
decedent are not admissible for the purpose of proving 
undue influence or lack of such influence. 

The letters of February 14 and 22, 1908, were not 
part of the res gestae , were not written concomitant 
with the making of the will, and do not tend to explain 
its execution. And how much more remote is the letter 
dated in 1903. (R., p. 13.) They were, therefore, only 
offered by the caveator to prove as facts the state¬ 
ments therein contained. Clearly this testimony vio¬ 
lated the hearsay rule and the rulings of this Court and 
the Supreme Court. 

If, however, this Court is of opinion that such letters 
were competent to prove the state of mind of the tes¬ 
tatrix towards the appellee, or for any other similar 
purpose, then the action of the trial court in excluding 
the letters of November 19, 1907, and May 24, 1909, or 
either, was erroneous. These letters were not ad¬ 
dressed to the appellee, but one went to the sister of 
the testratrix, when the testatrix had no motive for 
stating other than her true feelings. The other was 
specifically designed by the testatrix to give her true 
reasons, should it become necessary, for making the 
will she did. The action of the trial court in admitting 
the two letters that were favorable to the appellee and 
excluding the two that were unfavorable and written 
under circumstances that were more likely to disclose 
the true feelings of the testratrix, is irreconcilable. 

The conclusion that if the first two letters were 
properly admissible the last two were also competent, 
seems inescapable, and we therefore respectfully sub¬ 
mit that whichever view of the application of the hear¬ 
say rule to unsworn declarations such as these, this 
Court takes, the trial court erred and a new trial should 
be granted. 
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III. 

. ASSIGNMENTS OF ERROR, 

Nos. 1, 2, 3 AND 10. 

Over objection and exception, the court permitted 
the appellee to testify as follows: 

That in 1899 she was being; supported by her sister- 
in-law, Mrs. Wheatley, who gave her thirty dollars a 
month, which she received by checks or post office 
orders; that in March, 1899, Mrs. Wheatley gave her 
thirty dollars extra to buy some spring clothes, which 
money she brought to her home and put in the closet, 
and that when she went to get this money, it was not 
in her pocket book, and she asked her mother for it; 
that she asked her brother, Gideon, about the money, 
and the latter said he had used it to pay interest on a 
note he owed to Horning; that he would not give it to 
her, and suggested that she get another thirty dollars, 
and if she made any outcry about it, he would take his 
mother and leave her there (meaning the home in 
Riverdale). (R., pp. 11, 12.) That her house was 
covered by a mortgage for $1,000, and at the time she 
collected the insurance on the house, in February, 1903, 
she had a bank account at the Riggs Bank and one with 
the Washington Loan & Trust Company; that the 
mortgage came due in February, 1903, and she had 
saved enough to pay off the mortgage, and that her 
mother, in writing, asked her not to pay the mortgage 
off. (R., p. 12.) 

Again appellee was allowed, under exception, to ad¬ 
duce the testimony of Charles A. M. Wells, to the 
effect that in February, 1903, Mrs. Shields went to his 
office, in connection with the encumbrance on her prop¬ 
erty at Riverdale, and started to give him a check for 
the money, and he sent the check to the Washington 




Loan & Trust Company, “and the result as to the 
check was she had no money there, and she had hys¬ 
terics in the office; and he was impressed by only one 
happening—that she went down on her knees to him 
at that time and was very distressed about not having 
this money; that they afterwards obtained a loan from 
the Building Association for her, and in connection 
with that, he may have met her at the office, but does 
not recall anything further.” (R., p. 17.) 

It is submitted that this testimony is not only too 
remote for consideration by the court and jury in this 
case, the incidents referred to happening, respectively, 
nine years and five years prior to the execution of the 
will complaind of, but that they in no way tend to 
establish the issue of undue influence, nor do they tend 
to show any domination of the testatrix by either 
Gideon Pillow or his sister, Annie Payne Pillow. The 
only effect of this kind of testimony, which narrates 
nothing more than family quarrels, would be to preju¬ 
dice the minds of the jury against the appellant and 
his sister. 

In the case of Olmstead v. Webb, 5 App. D. C., 38, 
evidence was admitted tending to show the circum¬ 
stances surrounding the execution of the will of the 
father of the testatrix six years prior to the date of 
her will. While not reversing the case on that ground, 
this court says: 

“As a general rule, remote and collateral facts 
are inadmissible, and we confess some doubt as to 
whether the evidence objected to here constitutes 
an exception to the rule. The remoteness in point 
of time is of little consequence compared with re¬ 
moteness in point of causation, or relation to the 
question at issue /' (P. 49.) 


That family quarrels have no relation to the point 
at issue is well illustrated by the case of Hughes v. 
Rader, 183 Mo. 630, wherein the court says: 

4 4 This leads us to the consideration of the only 
remaining question we deem it necessary to con¬ 
sider in this case. That is as to the improper ad¬ 
mission of incompetent and irrelevant testimony 
upon the trial. In the trial cases of this char¬ 
acter great latitude is indulged in the introduction 
of testimony; however, such indulgence must not 
be regarded as an absolute abolishment of the 
rules of evidence. The testimony offered and ad¬ 
mitted must at least have some tendency to estab¬ 
lish the facts at issue by the pleadings. The tes¬ 
timony of the fights and quarrels between Bruce 
Rader and father, a number of years previous to 
the execution of the will, in our opinion was clearly 
inadmissible. It is not the father’s will that is in 
contest, and we are unable to conceive of any 
theory upon which a difficulty with his father, in 
1894 had anything to do with the procuring of this 
will. It was error to admit that testimony ; it 
could serve no purpose except to arouse the preju¬ 
dice of the jury, without any tendency to establish 
any matter put in issue by the pleadings.” (Pp. 
713, 714.) 

In the case of Shell's Estate, 28 Colorado 167, where 
it was attempted to set aside a will on the ground of 
undue influence, evidence was offered to prove that 
while the testator was living with his first wife, and 
about sixteen years before the execution of the will, 
the proponent of the will entered the family circle and, 
by her machinations, brought about an estrangement 
between the testator and his wife, which led to a 
divorce, and, a few years later, to a marriage between 
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testator and proponent. This evidence was held to he 
too remote. 

It is, therefore, respectfully submitted that the lati¬ 
tude permissible in the introduction of evidence on the 
issue of undue influence was without justification in 
law, unreasonably extended in the particulars herein¬ 
before pointed out, and that this error on the part of 
the court below greatly prejudiced the rights of the 
appellant. 

IV. 

ASSIGNMENT OF ERROR, 

No. 11. 

Daniel N. Clark, a member of the bar, was called by 
the appellant as a witness, and, on cross examination, 
the following testimony was elicited from him: That he 
and John (Shields) did not have any difficulty, and 
that he does not remember that he and John had some 
words about something, and he wanted John to apolo¬ 
gize, or that he told Mrs. Pillow, John’s grandmother, 
that if John did not apologize, he would leave the house, 
and that he did not, as the result of any such conver¬ 
sation, leave the house. The witness further denied 
that he had had any difficulty with John, and testified 
that so far as he knew, he was on speaking terms with 
him now. (R., p. 18.) 

On direct examination, the witness had only been 
interrogated as to the relations existing between Mrs. 
Pillow, the decedent, and Mrs. Shields, and nothing 
had been asked him in reference to his relations with 
John Shields, or any altercation with the latter. It is 
apparent, therefore, that only the broadness of the 
rule regulating cross examinations, justified the intro¬ 
duction of these collateral facts. The information 
elicited was not only unwarranted by the direct exam- 




ination, but collateral to the issue, and not indicative 

blaaor Prejudice of the witness against the 
appellee. Thereafter, the appellee called to the stand, 
to contradict this testimony of the witness Clark the 
grandson of testatrix, John R. Shields, who was asked 

‘ n,T em f bered the condition s under which he left 
the Clifton Street house. This question was objected 

to on the ground that it was not material, and further 
that it was not permissible for the purpose of con¬ 
tradicting the preceding witness. The objection being 
oveiruled, the witness testified as follows: “ ‘There 
was a dispute between Mr. Clark and I. I was a small 
boy Mr. Clark demanded me to apologize, and I re¬ 
fused, and Mr. Clark went to Mrs. Pillow.’ He did 
not hear Mr. Clark state to his grandmother that he 
was going to leave; that Mr. Clark told his grand¬ 
mother that if he did not apologize, he would leave 
the house.” (R., p. 18.) 

It is submitted that the action of the trial court vio- 
ated a fundamental rule of evidence. It is well settled 
that a witness cannot be cross-examined as to any fact 
which is collateral and irrelevant to the issue, merelv 
for the purpose 0 f contradicting him by other evidence, 
i he should deny it, and thereby discredit his testi- 
mony. (1 Greenleaf on Evidence, sec. 449,15th Ed.) 

he ° nl y difficulty in applying this rule of evidence 
is found in determining what is and what is not ‘‘col¬ 
lateral. Wigmore, in his work on Evidence (Vol 2 
sec 1003) approves the following test: ‘‘Could the 
fact, as to which error is predicated, have been shown 

diction?” 36 ^ PUrp ° Se inde P end ently of contra- 

This same question was passed upon by this court 
when one of the parties to the suit becaml a witness 
in the case of Warner v. Baker, 36 App. D. C., 493 
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There the defendant, Warner, on cross-examination, 
was asked whether he had not sought the aid of one 
Kroll, a civil service employee of the Government, to 
assist him in his campaign, which defendant positively 
denied. Thereupon, the said Kroll was offered as a 
witness in rebuttal to contradict this denial. In prac¬ 
tically adopting the test approved by Mr. Wigmore, 
this court says: 

4 4 In any view of the case, the admission of this 
evidence was reversible error. It related to a 
collateral transaction, and introduced, through the 
cross-examination of defendant, an issue not direct- 
lv involved in the case. Nothing that defendant had 
testified to justified reference to this incident on 
cross-examination. The test of its admissibility m 
the way in which it was offered is whether or not 
plaintiff would have been entitled to prove, as part 
of his case in chief, that defendant had attempted 
to employ Kroll. The application of. this test 
clearly suggests the error. That the evidence was 
highly prejudicial to defendant is apparent, in that 
his integrity was thus impeached, and the jury im¬ 
properly permitted to consider it in reaching the 

verdict.” (P. 498.) 

While facts tending to discredit a witness are not 
collateral (Wigmore on Evidence, sec. 1004), yet an 
examination of this statement of the law shows that it 
contemplates discredit in respect to bias or corruption 
as to one of the parties to the suit. In what way, we 
may ask, were the relations of the witness Clark with 
John R. Shields pertinent to the issue before the jury? 
The only effect of this testimony was to confuse the 
minds of the jury by introducing a collateral incident 
tending to show some discord between the witness and 
the said Shields, which in no way affected the appellee, 



but which testimony, when admitted, became a subject 
ot argument against the credibility of the witness be¬ 
cause of the contradiction by the testimony of the wit¬ 
ness Shields. 

We respectfully submit that this action of the court 
below constituted reversible error. 

In conclusion we respectfully submit that it is ap¬ 
parent from the record that the court below erred in its 
rulings to the prejudice of the appellant and for that 
reason the judgment appealed from should be reversed 
and a new trial ordered. 

Respectfully submitted, 

Wilton J. Lambert, 

Rudolph H. Yeatman, 
Attorneys for Appellant. 
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BRIEF IN BEHALF OF APPELLEE. 


Statement of the Case. 

As correctly stated in the brief in behalf of appellant, 
the case is one of controversy over a paper-writing, 
dated March 9, 1908, propounded by the appellant 




(hereinafter called caveatee), as the last will and testa¬ 
ment of his mother Mary E. Pillow, late of the District 
of Columbia, deceased, upon the offer of which for 
probate a caveat was filed thereto by the appellee 
(hereinafter called caveator), a daughter of the de¬ 
cedent. Upon this caveat four issues were framed, 
the first, raising the question of execution of the paper, 
the second, the question of testamentary capacity, and 
the third and fourth, the question of undue influence. 
(Rec., 3-4.) 

On the trial the contest was narrowed to the last 
question, that, namely, of undue influence, which the 
jury found in favor of the caveator; whereupon, after 
denying a motion for a new trial, the court rendered 
its judgment refusing probate and record of the paper¬ 
writing as the last will and testament of the decedent, 
and the caveatee duly took and perfected his appeal to 
this Court. 

n. 

ARGUMENT. 

1. Condition of the record. 

Before proceeding to consider the grounds assigned 
as error, it is important to call attention to the con¬ 
dition of the record. 

It will be noticed that the bill of exceptions does 
not profess to set forth all, or the substance of all, of 
the evidence in the case, or even all, or the substance of 
all, of the evidence bearing upon the several exceptions; 
and the fact is, as appears from the most casual reading 
of the bill, that it sets forth only certain exceptions 
taken at the trial, and so much of the testimony as was 
thought by counsel preparing the bill to be necessary 
to explain the bearing of the rulings upon the issues 
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or questions involved, in assumed compliance with Sec¬ 
tion 4 of Rule No. V of this Court. 

The comment is accordingly obvious that, from the 
record, this Court is unable to determine whether 
there was presented on the trial other evidence than 
that appearing in the bill of exceptions, which might 
have made each and every of the rulings complained 
of justified and proper. For instance, the opening 
statement relating to evidence offered by the caveator 
(Rec. 11, Fol. 21), shows on its face that such was 
not the beginning of the evidence offered by her, but 
relates to an incident described by the caveator in the 
course of presenting the facts to maintain the issue of 
undue influence. And so throughout the bill: It is 
manifest that counsel for the appellant chose to select 
and include in the bill separate and unrelated excep¬ 
tions, with no showing whatever of connection with 
the main body of the evidence produced by the caveator 
in support of the issue; and this Court is accordingly 
left only to surmise as to what, and how much, evidence 
was, in fact, produced by the caveator, and what, in 
the mind of the Justice presiding at the trial, may have 
been the bearing upon his rulings of the evidence 
omitted from the bill. 

It is fundamental that, as in all appellate proceedings 
the duty rests upon the appellant, or party claiming 
to have been prejudiced, to prove the error alleged, 
he must, where he relies upon the bill of exceptions, 
show, by means of it, the error complained of clearly 
and affirmatively; and he must further show, in order 
to have relief, that such error was prejudicial. 


3 Enc. PI. & Pr. 407-8. 
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In a well-considered case, decided first by the Illinois 
Appellate Court and affirmed by the Supreme Court 
of the State and reaffirmed by that Court on rehearing, 
the rule is thus aptly and correctly stated: 

4 ‘It has always been the law of the state that if 
a bill of exceptions did not state that it contame 
all the evidence a court of review would presume 
that the decision of the lower court which could 
be was, justified by evidence not shown, it that 
shown was not sufficient. * * * The language 

of this court in the case cited by the appellate 
court (Rogers v. Hall, 3 Scam. 5) is here much m 
point. It was there said: 4 The bill of exceptions 
is not to be considered as a writing of the judge, 
but is to be esteemed as a pleading of the party 
alleging the exception; and, if liable to the charge 
of ambiguity, uncertainty, or omission, it ought, 
like anv other pleading, to be construed most 
strongly against the party who prepared it I he 
appellant must be responsible for all uncertainty 
and omission in his bill of exceptions, because he 
could and ought to have written out the evidence 
truly and according to the fact. It it 

now fails to appear that injustice has been done 
it is the fault of the plaintiff himself, in not stat¬ 
ing, as he might have done, the whole of the testi¬ 
mony in his bill of exceptions. The party guilty 
of the omission must be the sufferer, and not the 
opposite party.’ We think that the appellate court 
took a substantially correct view of the matter, 
since it affirmatively appeared from the bill ot 
exceptions that evidence which probably bore on 
the question at issue was introduced at the. hear¬ 
ing, but was not copied into the bill of exceptions. 

Garrity v. Hamburger Co ., 136 HI. 499; 28 
N. E. 743. 

To the same effect is the language of the Supreme 
Court of the United States: 
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“The bill of exceptions does not set forth any 
part of the evidence on which the questions which 
were admitted were based. The propriety of the 
admission of the questions depended entirely upon 
the state of the evidence, and the bill of exceptions 
fails to show that. # * * 

“The bill of exceptions shows objections and 
exceptions by the defendant to six questions put 
by the plaintiff to one of its witnesses; but, as 
before stated, inasmuch as the bill of exceptions 
fails to show what the character of the evidence 
was which previously had been put in, it is im¬ 
possible intelligently to pass upon the propriety 
of the questions admitted.’’ 

Sire v. Ellithorpe, Etc. Co., 137 U. S. 579. 

And see generally the cases, practically without 
number, cited as follows: 

3 Cent. Dig. App. & Err., Sections 2902, etc. 3669. 

I Decen. Dig. App. & Err., Sections 691, 692. 

And the subsequent Annual Digests under Key 
Nos. 691, 692. 

It is accordingly submitted that as the evidence ad¬ 
mitted or excluded, as complained of by the caveatee, 
may have been rendered material and competent, or 
the reverse, by the absent testimony, none of the assign¬ 
ments of error relating to the admission or exclusion 
respectively of such evidence should be considered by 
the Court. 

Olive v. Lewis, 45 Miss. 203. 

Out of abundant caution, however, the errors as¬ 
signed will be considered by counsel. 

2. The errors assigned. 




Counsel for the appellant assign in all seventeen 
(17) separate errors, but in treating the same con¬ 
sider them in four groups, and for convenience this 
method of treatment will be followed herein. 

First. The first group relates to certain testimony 
in relation to the religious affiliation of the decedent, 
and respecting this, it is sufficient to call attention to 

what happened on the trial. 

As abundantly appears from the record, it was 
sought to show that the decedent, formerly a Roman 
Catholic, became a member of the Episcopal Church 
two years after the appellant had been confirmed in 
that communion, and that, nevertheless, on her death 
bed she requested to have read to her the prayers for 
the sick and dying from the Roman Catholic Prayer 
Book. The object of this was clearly to show the 
influence of the appellant over his mother to the extent 
of inducing her to a change of religious affiliation; 
and although the bill of exceptions does not profess to 
set forth all the evidence adduced on this point, there 
is enough shown to explain the introduction of the 
subject. 

When the subject was introduced (Rec., 15, Fol. 28), 
counsel for the caveatee objected to the evidence offered 
and after discussion of the objection, not disclosed by 
the record, the Court ruled as follows: “I think, in 
view of this situation, I will admit the answer”, to 
which ruling counsel for the caveatee noted an excep¬ 
tion; but upon the statement of counsel for the cave¬ 
ator, that he, counsel for the caveator, understood the 
objection to be withdrawn, counsel for the caveatee 
replied, “I will withdraw it. Bring it all in. We want 
it all.” 
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It was in view of this action of counsel for the 
caveatee that the production of testimony on this sub¬ 
ject was, with the Court’s permission, pursued; and, 
of course, counsel is now estopped to assert objection 
thereto. 

And, as respects the contention of counsel (Brief, 
p. 8), that objection was made to the caveatee’s testi¬ 
fying to his mother’s original religious affiliation, the 
record (18-19) shows that he undertook to do so only 
from what he said his mother told him, which would 
clearly be hearsay, and from what he heard the cave¬ 
ator say, respecting which no foundation had been laid 
on her cross-examination. And in this connection it 
is important to observe that the caveator did not 
profess to state what was her mother’s original re¬ 
ligious affiliation, but what that affiliation was from the 
caveator’s first knowledge of her mother (Rec., 15, 
Fol. 28). 

Second. The second group of errors assigned re¬ 
lates to the admission in evidence of certain letters re¬ 
ceived by the caveator from the decedent, and the ex¬ 
clusion of a letter from the decedent to her sister and 
a statement of the decedent, “not to be opened until 
after death”; but the grouping here is incongruous, 
in that, of the letters to the caveator, the first, namely, 
that of the decedent written in February, 1903, relates 
to a subject introduced by the caveator as bearing upon 
a transaction to which the caveatee, as well as the de¬ 
cedent, was a party, and the others, namely, those of 
the decedent of February 14, and February 22, 1908, 
(Rec., 22-3), indicative of the relations between the 
caveator and the decedent, relate to no transaction in 




which the caveatee was concerned, and were offered 
not only to prove those relations—not, be it observed, 
to prove what the decedent said they were, but what 
in fact the letters show them to have been—but also to 
negative the contention of the caveatee that he had, 
under date of February 24, 1908, received from the 
decedent an alleged holographic will of contrary im¬ 
port, and a certain letter relating thereto, but not pro¬ 
duced and admitted not to be in his possession, (Rec., 
19); and of the writings excluded, the first, namely, 
the decedent’s letter to her sister of November 19, 
1907, (Rec., 23-5) bears date nearly four months before 
the making of the paper in controversy, and contains 
expressions claimed to be indicative of the sentiments 
of the decedent toward the caveator, and the state¬ 
ment (Rec., 21), is in form a certificate, being in terms 
a pretended statement by the decedent of alleged facts 
in explanation and justification of the nature of the 
paper in controversy. 

(1.) The letter of February, 1903. 

The bearing of this letter upon the issue of undue 
influence appears from the following facts shown on the 
trial: 

In preparation to meet and pay off an encumbrance 
upon certain real estate owned by her, the caveator 
had saved and accumulated in the Riggs National Bank 
and the Washington Loan and Trust Company two (2) 
sums of money, aggregating One Thousand Dollars 
($1,000), and being about to meet and pay off the 
encumbrance, she received from her mother the letter 
in question, the body thereof being in the hand-writing 
of her mother, and the postscript in the hand-writing 
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of her half-sister, Miss Pillow. The letter is set forth 
in full in the record, (p. 13.) 

Upon receiving the letter, the caveator informed 
her mother that she, the caveator, nevertheless in¬ 
tended to pay off the encumbrance, and to that end had 
an engagement at Number 913 F Street Northwest, in 
the City of Washington, in which was the office of the 
Hyattsville Building and Loan Association. Her 
mother said that she would go with the caveator to the 
office, and that it would facilitate the matter for the 
caveator to give the caveatee an order for her bank 
books and checks and let him go to the banks and find 
out what the caveator had, and the caveator accord¬ 
ingly gave orders to the caveatee, with the under¬ 
standing that he was to go to the banks and find out 
how much money she had therein, and meet her and 
her mother at 913 F Street with the bank books and 
cancelled checks. 

In the letter, as will be seen by reference thereto, 
the caveator’s mother suggested that the latter let her 
money remain in bank for thirty (30) days, and con¬ 
sent to an arrangement which her mother said she had 
made to borrow from the Building and Loan Associa¬ 
tion, and while caveator and her mother were at the 
office 913 F Street the latter renewed the suggestion, 
which the caveator declined to act upon. Thereupon 
the caveator gave the representative of the holder of 
the encumbrance on her property two (2) checks, one 
for Four Hundred Dollars ($400) on the Washington 
Loan and Trust Company, and one for Six Hundred 
Dollars ($600) on the Riggs National Bank, and he 
left the office, and returned telling the caveator that 
she had about Twenty-five (25) or Thirty (30) Dollars 
in the Loan and Trust Company, and Two (2) Dollars 
in the Riggs Bank, whereupon the caveator became 
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hysterical and fainted, and her mother left her in the 
office alone. 

The caveator then went to her mother’s house and 
went immediately to the caveatee, whom she denounced, 
and asked for her bank books and checks, and he said 
that he would not give them to her, that she talked too 
much about her money, and that he would not give her 
the bank books and checks. The caveator then went 
downstairs to find her mother, and her half-sister met 
her in the hall and ordered her out of the house, and 
she left. 

The caveator did not draw out of the banks the 
money she had placed there. (Rec., 16.) 

While under examination as a witness in behalf of 
the caveatee, the caveator’s half-sister, Miss Pillow, 
testified that after the caveator found that the checks 
by which her money had been withdrawn from the 
Loan and Trust Company and the Bank had been de¬ 
stroyed, the caveator charged the caveatee with being 
the forger thereof; and while under examination as a 
witness in his own behalf the caveatee testified that 
the checks had been destroyed by him, in connection 
with his sister, in his mother’s room the evening of the 
day of the occurrence at Number 913 F Street, and that 
he, the caveatee, first told his counsel that he had 
destroyed the checks since this case was last set for 
trial, namely, during the week beginning January 17, 
1916. (Rec., 25.) 

As pointed out in the outset, the record does not 
profess to show, and does not show, all of the evidence 
produced at the trial in support of the issue of undue 
influence; but so much of the evidence as the record 
contains, and as is hereinabove set forth, shows be¬ 
yond all room for discussion the relevancy and ma¬ 
teriality of the letter in question, as respects both the 


antipathy of the caveatee to the caveator, and his in¬ 
fluence over his mother in inducing her to assume 
liability for his criminal conduct. 

(2.) The letters of February 14, and February 22, 
1908. 

These letters (Rec., 22-3) were offered by the cave¬ 
ator in rebuttal. The caveatee had been permitted 
to put in evidence a paper-writing, in form a holo¬ 
graphic will of the decedent, and had testified that it 
had been sent him by her at the time of its date, Febru¬ 
ary 24, 1908, with a letter not produced, and testified 
by the caveatee not to be in his possession. The ob¬ 
ject of this evidence was to support the will in contro¬ 
versy by showing expressions of the decedent in accord 
therewith. 

The fact that the caveatee received this instrument 
and the accompanying letter at the time of the date 
thereof depended upon his unsupported testimony, 
which was as follows: That he received from his 
mother a letter from Louisiana, dated February 24, 
1908, enclosing the alleged holographic will of the same 
date; that he thereupon wrote to his mother in Louisi¬ 
ana, and on receiving from her a letter in response to 
the one he wrote, he took the holographic will to a 
young gentleman from Detroit (Rec., 20, 22), Mr. 
Frederick R. Austin, and told him to embody the same 
statements in a paper that would be in legal form; 
and that after Mr. Austin had prepared the paper, he, 
the caveatee, took the same with the holographic will to 
his mother. (Rec., 25.) Austin did not testify in the 
cause, either personally or by deposition; of the several 
papers mentioned by the caveatee in this connection 
only the alleged holographic will was produced; and 




this whole incident and feature of the case depended 
upon the unsupported testimony of the caveatee. 

The alleged holographic will was admitted by the 
Court, upon the ground that, because of its subject 
matter, and its nearness in date to that of the will in 
controversy (February 24 and March 9), it might be 
deemed to be part of the res gestae, although, as is well 
established, the date of a paper furnishes no evidence 
of the time when it was in fact prepared ( Throck¬ 
morton v. Holt, 180 U. S. 570, 582), and, as already 
stated, the date of the instrument depends entirely 
upon the unsupported testimony of the caveatee. 

In this state of case, the caveator in rebuttal offered 
the letters under immediate consideration, for the pur¬ 
poses above stated, namely, to show the actual relations 
between her mother and herself at a time within ten 
(10) and two (2) days, respectively, of the pretended 
date of the holographic will, and within such reason¬ 
able proximity to the date of the will in controversy 
as fairly to come within the doctrine of res gestae, but 
particularly to negative the claim of the caveatee that 
he had received the holographic will and accompany¬ 
ing letter at the time claimed; for it is obvious that, if 
the decedent wrote to the caveatee the letters of Feb¬ 
ruary 14, and February 22, under immediate considera¬ 
tion, she could not have put into the holographic will 
the expressions respecting the caveator therein ap¬ 
pearing, without manifesting the grossest insincerity, 
not to say falseness of character—a thing not to be 
presumed, and not to be considered, except under the 
duress of irresistible conviction. 

As respects these letters it is repeated, and cannot 
be too strongly pressed upon the Court, that they do 
not profess to consist of expressions uttered by the 
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decedent as declaratory of her feelings for the caveator, 
which might, if the case were so, bring them within the 
range of contention as to the applicability of the Holt 
case, but they show relations between the decedent and 
the caveator which speak for themselves, and do not 
depend upon any “hearsay ’’ in respect of the decedent. 

And apart from this, very clearly the letters were ad¬ 
missible as tending to negative the contention of the 
caveatee above noticed, namely, that he had received 
the holographic will and accompanying letter at the 
time named. 

This ground alone justifies the action of the Court 
in admitting the letters, not to speak of the gross in¬ 
justice that would have resulted from their exclusion 
in the face of the other practically simultaneous ex¬ 
pressions of the decedent relied on in support of the 
paper in controversy. 

(3.) The letter of November 19, 1907, and the cer¬ 
tificate of May 24, 1909. 

Argument that these papers were properly excluded 
by the Court may safely be left to what is set forth 
at pages 11 to 16 inclusive, of the brief in behalf of 
the appellant. It would surely be superfluous to dis¬ 
cuss the proposition that, if the Holt case means any¬ 
thing, it means that it is just such papers as may not 
be admitted in a controversy over a will not involving 
the testamentary capacity of the assumed testator, and, 
as abundantly appears and is conceded by the appellant, 
this question, although presented by one of the issues, 
was in fact not litigated on the trial. 

Third. The third group of errors assigned is also 
incongruous, in that it brings together exceptions 
taken to (1) testimony of the caveator bearing upon 





the purloining by the caveatee of certain money of 
the caveator, and (2) testimony bearing upon the in¬ 
cident of the caveator’s attempt to pay off the encum¬ 
brance upon her property, and what happened in con¬ 
nection therewith at the office No. 913 F Street, above 
considered. 

(1.) As bearing upon the issue of undue influence, 
the caveator testified to an incident disclosing the fact 
that upon her missing the sum of Thirty Dollars ($30) 
it was disclosed that her brother, the caveatee, had pur¬ 
loined it and used it to pay the interest on a note of his 
held by a money lender, and that, when refusing to 
return it, the caveatee stated that if the caveator made 
any outcry about it he would take his mother from 
the house where they were all living at the time and 
leave the caveator there, which in fact he did. (Rec., 
11-12.) Very clearly, this incident was properly ad¬ 
missible as tending to show antipathy of the caveatee 
to the caveator, if not previously existing, at least 
created at the time, as well as the caveatee’s influence 
over his mother. 

(2.) The incident respecting the paying off of the 
encumbrance on the caveator’s property is above treated 
in connection with consideration of the letter of the 
decedent to the caveator of February, 1903. The ex¬ 
ception included within the group under immediate 
consideration was to the testimony of one Wells 
offered in corroboration of the caveator’s account of 
what occurred at the time in the office 913 F Street, 
and is not to be dignified by discussion. 

Fourth. It remains only to consider the assignment 
of error respecting the testimony of one Clark and 
of the caveator’s son in relation thereto. 


While Clark was under examination as a witness, 
he was asked, as going to the question of bias, whether 
he had not had a difficulty with the caveator’s son, 
which he denied (Rec., 18), and the son was called to 
contradict this statement (Rec., ibid.). 

The rule respecting questions going to bias, which 
would otherwise call for collateral matter, and the 
numerous illustrations of its applicability as displacing 
the general rule respecting the contradiction of a wit¬ 
ness upon collateral matter, are too familiar to render 
necessary any discussion of this assignment. 

In a word, it is the now well-settled rule that ques¬ 
tions on cross-examination, which tend to impeach the 
impartiality of a witness, are not irrelevant to the 
issue in the sense that the cross-examiner is concluded 
by the answer; and there would be little safety in 
judicial proceedings if an unscrupulous witness could 
conclude the adverse party by his statements denying 
or tending to disprove prejudice or bias on his part. 

Jones Evid. (2nd Ed.) § 828. 

The record shows no error, and the order and judg¬ 
ment of the Court below should be affirmed. 

Respectfully submitted, 

Henry E. Davis, 

Joseph Y. Reeves, 

Attorneys for Appellee. 




